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Filed Jan 3 1950. Joseph W. Stewart, Clerk 

! NOTICE OF APPEAL AND STATEMENT 
OF SEASONS THEREFOR 

Pnrsnant to the provisions of Section 402(b)(2) of the 
Communications Act of 1934, as amended, and of Sections 
10(a), (b) and (c) of the Administrative Procedure Act 
of 1946, American Broadcasting Company, Inc. gives no¬ 
tice of this, its appeal from action of the Federal Com¬ 
munications Commission, announced December 14, 1949. 
By its action it granted an application of Albuquerque 
Broadcasting Company for authority to operate a standard 
broadcast station in Albuquerque, New Mexico, on appel¬ 
lant’s frequency. Appellant is aggrieved and adversely 
affected by this action, which is unlawful, erroneous, arbi¬ 
trary, and capricious, and beyond the scope of the statu¬ 
tory authority of the Commission, as more particularly 
appears below. 

2 Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under the 
laws of the State of Delaware with its principal office at 30 
Rockefeller Plaza, New York 20, New York. It is the 
licensee of standard broadcast station WJZ, New York, 
New York, which operates on 770 kilocycles, using 50,000 
watts power, unlimited time. WJZ was first licensed in 
1921. 

2. The channel 770 kilocycles is a Class I-A clear 
channel [FCC Rule 3.25(a); 1 RR 53:25(a)]. FCC Rules 
3.22(a) and 3.25(a) [1 RR 53:22(a), 53:25(a)] define a 
Class I-A clear channel as one on which only one station 
may operate nighttime and which is free from objection¬ 
able interference within its primary (groundwave) service 
area from stations on the same and adjacent channels, and 
within its secondary (skywave) service area from co-chan¬ 
nel stations. Since 1928, WJZ has been licensed to oper¬ 
ate with Class I-A status. 

3. Albuquerque Broadcasting Company is the licensee 
of standard broadcast station KOB, Albuquerque, New 
Mexico. For a number of years KOB operated on other 
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frequencies, but since March 29, 1941 it has been licensed 
to operate as a Class II station on 1030 kilocycles, 10,000 
watts, unlimited time. It also has been authorized to in¬ 
crease power to 50,000 watts on 1030 kilocycles, but it 
has never exercised its right to do so. The channel 1030 
kilocycles is a Class I-B clear channel, which means that 
other stations may operate on the channel full time. [FCC 
Rule 3.25(b); 1 RR 53:25(b)]. 

3 4. The Class I-B station on 1030 kilocycles is 
standard broadcast station WBZ, Boston, Massa¬ 
chusetts. Prior to KOB’s assignment to 1030 kilocycles, 
WBZ was a Class I-A station. The change in classifica¬ 
tion from I-A to I-B was made to permit KOB’s opera¬ 
tion. At the time KOB was assigned to 1030 kilocycles, 
the Commission notified KOB and WBZ that if they did 
not believe the assignment to be in the public interest or 
that if they believed that the public interest would be bet¬ 
ter served by an assignment on another frequency, they 
could object and request a hearing. Both KOB and WBZ 
acquiesced in the assignments. Thereafter, the classifica¬ 
tion of 1030 kilocycles as a I-B frequency and the WBZ 
and KOB assignments thereon were recognized interna¬ 
tionally through notifications made to other countries pur¬ 
suant to the terms of the North American Regional Broad¬ 
casting Agreement, which governs the assignment of 
standard broadcast stations in the North American area. 
KOB’s assignment to 1030 kilocycles, therefore, has been 
sanctioned by international agreement, FCC regulations, 
and KOB’s and WBZ’s acceptances. 

5. KOB began operation on 1030 kilocycles in 1941 pur¬ 
suant to Commission authorization. On October 14, 1941, 
the Commission, on its own motion and without an appli¬ 
cation from KOB, granted it a *'‘ special temporary service 
authorization” to operate on 770 kilocycles, 50,000 watts 
day, 25,000 watts night, unlimited time, until November 30, 
1941. The action was explained by the Commission on the 
grounds that the assignment to 770 kilocycles was 

4 ** temporary”; that the Commission has power under 
the Communications Act ‘to ascertain by actual 
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operation on a temporary basis what facilities to be used 
by KOB on a regular basis would best serve public in¬ 
terest”; and that if a “regular” assignment were made 
to KOB on 770 kilocycles, WJZ would have twenty days 
from the date thereof within which to petition for rehear¬ 
ing. (9 FCC 69) Although still “licensed’’ on 1030 kilo¬ 
cycles, KOB has continued to operate on 770 kilocycles 
ever since through periodic extensions of the “special tem¬ 
porary service authorization.” This operation has re¬ 
sulted in objectionable interference to WJZ within its 
entire secondary service area and a large portion of its 
nighttime primary service area. Computations made in 
accordance with the Commission’s Standards of Good En¬ 
gineering Practice show that the loss in service to WJZ 
amounts to 23,346,463 persons and 564,900 square miles, 
more than 98% of WJZ’s licensed primary and secondary 
service areas. 

6. Although WJZ, in a series of pleadings filed with 
the Commission during the more than eight-year period of 
KOB’s “temporary” operation on 770 kilocycles, and 
otherwise, made clear its position that it objected to any 
permanent assignment of KOB to 770 kilocycles, and that 
the “temporary” operation was unlawful and constituted 
an illegal modification of WJZ’s license, appellant did not 
until August 23, 1949 petition the Commission to deny the 
periodic extensions of the “temporary” operation. Ap¬ 
pellant’s forebearance was due to assurances given it by 
the Federal Communications Commission during the war 
years that the operation of KOB on 770 kilocycles 
5 was temporary and a war measure only; to the pen¬ 
dency in hearing from March, 1944 until August, 
1946, of applications by KOB for regular operation; and 
to representations made by the Commission that a prompt 
decision would be forthcoming in the dear channel pro¬ 
ceeding instituted in 1945 for the purpose of determining 
whether all dear channels should be reclassified. In pe¬ 
titions dated October 29, 1945, February 14, 1946, Febru- 
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ary 17, 1948, February 14, 1949, and May 20, 1949, appel¬ 
lant repeatedly brought to the Commission’s attention the 
grievous injustices caused to WJZ by the continued opera¬ 
tion of KOB on WJZ’s frequency, and requested prompt 
action in reaching a determination. 

7. When it finally became clear that, regardless of the 
merits of appellant’s position, the Commission would not 
consider termination of the special service authorization 
until a decision was reached in the clear channel proceed¬ 
ing, and that further protracted delay in reaching a deci¬ 
sion in that proceeding was inevitable, including a pos¬ 
sible retrial of the proceeding because of staleness of the 
record, appellant filed its above-referred to motion of Au¬ 
gust 23, 1949 to deny the then pending application by KOB 
for extension of special service authorization, and to grant 
the other relief that appellant had requested in its peti¬ 
tions of previous dates. 

8. On August 31, 1949, the Commission ordered oral 
argument on appellant’s motion. The argument was held 
on September 12,1949. In the argument, appellant pointed 

out that extension of the special service authoriza- 
6 tion to KOB to operate on 770 kilocycles would be 

contrary to the Communications Act and the Com¬ 
mission’s rules; that the special service authorization was 
in reality a device to permit licensed operation without 
compliance with the provisions of the Communications Act 
governing the issuance of licenses; that extension of the 
special service authorization would result in modification 
of WJZ’s license without affording WJZ notice in writing 
and the full hearing required by Sections 303(f) and 312(b) 
of the Communications Act and by the decision of the 
Supreme Court in Federal Communications Commission 
v. National Broadcasting Company, Inc., 319 U. S. 329 
(1943); that extension of the special service authorization 
would be contrary to Section 307(b) of the Communica¬ 
tions Act; that it would not be in the public interest; that 
it would not be in the national interest; and that KOB 
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should be returned to its licensed frequency of 1030 kilo¬ 
cycles. On December 14, 1949, the Commission issued a 
Memorandum Opinion and Order denying the motion and 
again extending the special service authorization to KOB. 
It is from this action that the appeal herein is taken. 

I Statement of Reasons for Appeal 

The Commission’s decision of December 14, 1949 is 
erroneous, arbitrary, capricious and unlawful; it is beyond 
the authority conferred upon the Commission by the Com¬ 
munications Act; it transgresses the rights accorded to 
appellant by that Act and by the Commission’s rules; and 
it violates the procedural and substantive require- 
7 ! ments of the Act and of the constitutional guarantees 

of due process of law for each of the following rea¬ 
sons: 

lJ It is beyond the statutory authority of the Commis¬ 
sion in that the authorization granted is in reality a device 
to permit licensed operation without issuing a license 
therefor and without complying with the requirements of 
Sections 307, 308, 309 and 319 of the Communications Act 
and of the Commission’s rules and standards governing 
the issuance of licenses. 

2. It results in a substantial modification of appellant’s 
license to operate station WJZ in the public interest with¬ 
out notice in writing to appellant and without affording 
appellant the hearing required by Sections 303(f) and 
312(b) of the Communications Act and by the decision of 
the Supreme Court in Federal Communications Commis¬ 
sion v. National Broadcasting Company, Inc., 319 U. S. 
329 (1943). 

3. It is erroneous, arbitrary and capricious and in vio¬ 
lation of due process of law and the Fifth Amendment of 
the Constitution of the United States in that it was made 
without affording appellant notice and opportunity to be 
heard and is not supported by evidence. 
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4. It is erroneous, arbitrary and capricious in that it 
deprives appellant of an opportunity to be heard in viola¬ 
tion of the Commission’s rules. 

5. It is unlawful, erroneous, arbitrary and capricious 
in that it fails to give effect to the mandates of Section 
307(b) of the Communications Act and Rules 1.325(b), 
3.24 and 3.25(a) [1 RR 51:325(b) and 53:324, 325(a)] of 

the Commission. 

8 6. It is erroneous, arbitrary, capricious and con¬ 

trary to the public interest in that it fails to give 
effect to the Commission’s policy of fostering competition 
in the rendition of program services. 

Relief Requested 

WHEREFORE, appellant prays an Order of this Court: 
(1) reversing and setting aside the Order of the Federal 
Communications Commission of December 14, 1949; (2) 
remanding the case to the said Commission for proceed¬ 
ings consistent with law; and (3) for such other and fur¬ 
ther relief as may be just and proper. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. 

By /s/ Joseph A. McDonald 
Joseph A. McDonald 

30 Rockefeller Plaza 

New York 20, New York 
/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

Second Floor, Duryea Build¬ 
ing 

1101 Connecticut Avenue, 

N. W. 

Washington 6, D. C. 

Its Attorneys 


January 3,1950 
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Filed Jan 16 1950 Joseph W. Stewart, Clerk 


IN THE UNITED STATES CIRCUIT COURT OF 
APEALS FOR THE DISTRICT OF COLUMBIA 
AMERICAN BROADCASTING COMPANY, INC. 

Appellant, 


v. 

FEDERAL COMMUNICATIONS COMMISSION, 


No. 10496 


Appellee. 


Notice of Intention to Intervene 

Comes now the Albuquerque Broadcasting Company 
(NSL), a corporation existing under the laws of New 
Mexico, licensee of Station KOB, Albuquerque, New Mex¬ 
ico, and pursuant to Section 402(d) of the Communications 
Act of 1934, as amended, states that it is entitled to par¬ 
ticipate in the proceedings to be had upon the above' 
entitled appeal and hereby gives notice that it intends to 
intervene therein for the reasons set forth in the at¬ 
tached statement of intervenor’s interest. 

Dated: January 16,1950. 

Albuquerque Broadcasting Company (NSL) 
By W. Theodore Pierson, 

Its Attorney. 

• • • • 

Verified Statement of Intervenors f Interest 

DISTRICT OF COLUMBIA: ss. 

W. THEODORE PIERSON, being first duly sworn, says 
that he is attorney for Albuquerque Broadcasting Com¬ 
pany (NSL), a corporation existing under the laws of New 
Mexico, and the Notice of Intention to Intervene in the 
above-entitled appeal of American Broadcasting Company, 
Inc., has been duly filed and that intervenors’ interest is 
as follows: 
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1. Albuquerque Broadcasting Company (NSL), a cor¬ 
poration organized and existing under the laws of New 
Mexico, is the licensee and operator of Radio Station 
KOB, Albuquerque, New Mexico. 

2. By an order dated December 14, 1949, effective on 
that date, the Federal Communications Commission in a 
memorandum opinion and order granted the application of 
Albuquerque Broadcasting Company (NSL), intervenors 
herein, for an extension of a Special Service Authoriza¬ 
tion for the operation of Station KOB, Albuquerque, New 
Mexico, on the frequency of 770 kc with power of 50 kw 
day and 25 kw night, unlimited time and by said order 
extended the Special Service Authorization until 3:00 
a. m., March 1,1950. 

3. American Broadcasting Company, Inc., Appellant 
herein, requests in its Notice of Appeal and Statements of 
Reasons Therefor that the said opinion and order of the 
Federal Communications Commission be reversed and that 
the extension of intervenors’ Special Service Authorization 
be set aside. 

4. The reversal of said opinion and order of the Fed¬ 
eral Communications Commission would preclude inter¬ 
venors from operating its station on the frequency of 770 
kc with power of 50 kw day and 25 kw night, unlimited 
time, as authorized in the public interest, convenience and 
necessity and would deprive it of such rights as it has 
acquired under the terms of said order. 

W. Theodore Pierson, 

Attorney for 

Albuquerque Broadcasting 
Company (NSL) 

• • • • 

93 F. C. C. Form No. 352 

File No. B5-ML-911 
Official No. 130 
Call Letters KOB 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


RADIO BROADCASTING STATION LICENSE 

Modified as of November 27,1939 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and fur¬ 
ther subject to conditions set forth in this license, the 
LICENSEE 

ALBUQUERQUE BROADCASTING COMPANY 
is hereby authorized to use and operate the radio trans¬ 
mitting apparatus hereinafter described for the purpose 
of broadcasting for the term beginning November 27, 193S, 
and ending February 1, 19 40 

(3 a. m., Eastern Standard Time) 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1180 kc. 

2. With power of 10 kilo watts, with an additional xxx 
watts from local sunrise to local sunset only. 

Antenna current 13.5 amperes for 10 kilo watts; xxx am¬ 
peres for xxx watts. 

Antenna resistance 54.8 ohms. 

3. During the following period or periods of time: 
unlimited time. 

4. Under the call letters KOB 

5. With the main studio of the station located at: 

424 West Gold Avenue, Albuquerque, New Mexico. 

The apparatus hereinabove authorized to be used and 

operated is located at: 

Near Alameda Township, (Bernalillo County), 
Albuquerque , New Mexico. 

Lai. 35° 1# 3.63 " North, 
Long. 106 36 38.20 West 

and is described as follows: 
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R. C. A . MFG. CO., Type 5-C-Modified Broadcasting 
Transmitter. Direct Crystal Control. Last radio stage: 
four 2.5 kilowatt vacuum tubes for low level modulation 
(RCA 892). Maximum rated carrier power output 10 kilo¬ 
watts. Antenna: Type “T” supported by two 206-foot 
insulated towers spaced 356 feet; height of vertical lead 
200 feet; length of flat top 40 feet; direct ground. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules 
of the Commission prior to the commencement of this li¬ 
cense period or any decision rendered as a result of any 
such hearing which has been designated but not held, prior 
to the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Com¬ 
munications Act of 1934. This license is subject to the 
right of use or control by the Government of the United 
States conferred by section 606 of the Communications 
Act of 1934. 

Dated this 27th day of November , 19 39 
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By direction of the FEDERAL COMMMUNICATIONS 
COMMISSION, 

/s/ T. J. Slowie, 

Secretary. 


(SEAL) 

• • * * 


133 File No. B5-P-2783 

Call letters KO B 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


REGULAR BROADCAST STATION CONSTRUCTION 

PERMIT 


CLASS I STATION 

Subject to the provisions of the Communications Act 
of 1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made thereunder, and further 
subject to the conditions set forth in this permit, authority 
is hereby granted to 

ALBUQUERQUE BROADCASTING COMPANY 
to construct a radio transmitting station located and de¬ 
scribed as follows: 

1. Location of transmitter: State New Mexico County 
Bernalillo City or town Albuquerque Street and number 
Near Alameda Township. 

N. Latitude: Degrees 35, minutes 12, seconds 3.63 
W. Longitude: Degrees 106, minutes 36, seconds 38J20 

2. Location of main studio: State New Mexico County 
Bernalillo City or town Albuquerque Street and number 
424 West Gold Avenue. 

3. Description of transmitting apparatus: 

R. C. A. MFG. CO., Type 5-C with 50-B Amplifier, Broad¬ 
casting Transmitter. Direct Crystal Control. Last radio 
stage: two 25 hilowaM vacuum tubes for low level modula¬ 
tion (RCA 862). Maximum rated carrier power outpvl 50 
kilowatts. 
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134 4. The frequency, operating power, and hours of 

operation will be as follows: 

(a) Frequency 1180 kilocycles. 

(b) Power (1) Night 50 kilowatts 

(2) Day 50 kilowatts 

(c) Hours of operation: Unlimited time. 

5. Date of required commencement of construction By 
July 7 ,1940 

6. Date of required completion of construction January 
7, 1941 

7. (a) Upon the completion of construction in exact 
accord with this permit, and provided the Commission 
and the Inspector of Radio are notified two days in ad¬ 
vance, the permittee is authorized— 

(1) To conduct equipment tests between 1 a. m. and 
6 a. m. local standard time, for a period not to exceed 
10 days, on the frequency and with the power herein 
specified. 

(b) Upon the completion of equipment tests, and pro¬ 
vided an application for radio broadcasting station license 
has been filed with the Commission, showing the trans¬ 
mitter to be in satisfactory operating condition; and pro¬ 
vided further, that the Commission and Inspector of Radio 
are notified two days in advance, the permittee is author¬ 
ized— 

(1) To conduct broadcast program tests for a period 
not to exceed 30 days, on the frequency, with the power, 
and during the hours of operation herein specified. 

(c) The authority herein contained to conduct tests shall 
not be construed as a radio broadcasting station license, but 
only to make tests incident and necessary to proper con¬ 
struction of the station, and the Commission reserves the 
right to cancel or modify such authority. 

8. This permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 
or within such further time as the Commission may allow, 
unless completion of the station is prevented by causes 
not under permittee’s control. 
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Dated this 7th day of May, 1940 
(SEAL) 

By direction of the FEDERAL COMMUNICATIONS 
COMMISSION, 

/s/ T. J. Slowie 
Secretary 

• • • • 

144 ! FEDERAL COMMUNICATIONS 

COMMISSION 
Washington, D. C. 

PRESS RELEASE 

(43243) 

September 11, 1940 

North American Regional Broadcasting Agreement 
Proposed Reallocations and Their Effect 

In conformity with provisions of the North American 
Regional Broadcasting Agreement, the Federal Communi¬ 
cations Commission today filed with the State Department 
its proposed reallocation of frequencies in the standard 
broadcast band, to go into effect simultaneously with the 
pact March 29, 1941. The signatory governments are ex¬ 
changing their respective tentative assignments for final 
check before making them operative. 

Changes necessitated by the Havana agreement will 
affect 777 of the 862 radio stations now operating in 
the standard broadcast band (550 to 1600 kilocycles) in 
the United States. In shifting the United States fre¬ 
quencies the Commission plans but minimum alteration 
in the present broadcast service. 

Here, in general, is how the domestic shift will be accom¬ 
plished: 

Stations now operating on channels of from 550 to 720 
kilocycles will retain their present assignments. 

Stations operating between 740 and 780 kilocycles will 
move up 10 kilocycles (which is the engineering equivalent 
to one channel). 
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Stations using from 790 to 870 kilocycles will move up 
20 kilocycles (two channels). 

Stations between 880 and 1450 kilocycles will generally 
advance 30 kilocycles (three channels). 

Clear channel stations will shift from 1460-1490 kilocyles 
to 1500-1530 kilocycles. 

Local stations now on 1500 kilocycles will move down one 
channel—to 1490 kilocyles. 

145 The chief noticeable difference to the average 

listener will be that his favorite station above 730 
kilocycles will occupy a slightly different place on his re¬ 
ceiver dial—usually higher. Receivers with push-button 
tuning will have to have these controls readjusted for all 
stations higher on the dial than WLW or WGN. This can 
be done at any time after March 29th next. It will take 
only a few minutes to make the necessary readjustments. 
Otherwise, the general tuning-in process will be no differ¬ 
ent than at present. The extent of the broadcast band 
remains the same and station service is unchanged. 

However, the correlated shifting of the frequencies of 
some 100 broadcast stations in Canada, and of numerous 
stations in Mexico and Cuba will serve to eliminate in con¬ 
siderable measure the long-complained of interference 
from these sources, and thereby improve broadcast recep¬ 
tion in the North American continent generally. Interfer¬ 
ence from Mexican and Cuban stations has been particu¬ 
larly objectionable to the rural listeners. 

For one thing, certain obnoxious broadcast stations on 
the Mexican border are to be eliminated. These stations 
are largely run by persons denied the use of frequencies 
in the United States. They have featured the types of 
programs which caused them to be eliminated from the 
United States scene. The Havana pact contains no pro¬ 
vision for the continued operation of these high-powered 
stations just across the border. 

The United States broadcaster, on his part, does not 
have to replace present transmission and other expensive 
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equipment His chief concern will be to change the quartz 
crystals which control a station’s operating frequency. 
Though this is a small item, it will take some time to obtain 
the 2000 or more needed crystals from the comparatively 
few manufacturers who grind and calibrate them to 
order. 

146 In carrying out the agreement, the Commission 
has made every effort “to preserve the broadcast 
structure in the United States so that minimum interfer¬ 
ence in frequency assignments would be required.” Of 
course, blanket shifts were not possible in every instance, 
and certain stations had to be considered individually in 
their relation to the new set-up as a whole. When a con¬ 
siderable change in frequency was found imperative, the 
Commission’s engineers have striven to provide a new 
assignment with less’ potential interference than exists on 
the present frequency, or the licensee is afforded oppor¬ 
tunity to increase his power to maintain substantially his 
present service area. In making such general reallocations, 
however, it is necessary for the Commission to amend its 
rules governing standard broadcast stations in some tech¬ 
nical particulars. 

By far the largest portion of the 777 stations which have 
to shift will be those stations which will move up 30 kilo¬ 
cycles. A breakdown of the effect of the change on the 862 
standard broadcast stations follows: 

Number of 


Change Stations Affected 

No change_ 85 

Move up 10 kilocycles_ 20 

Move up 20 kilocycles_ 26 

Move up 30 kilocycles_ 614 

Move up 40 kilocycles_ 25 

Move down 10 Mlocyles_ 64 

Irregular shifts_ 28 


Any broadcaster has until October 15th to register his 
views if he takes exception to his individual assignment. 


4 
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The practical effect of the agreement is to establish prin¬ 
ciples paralleling the allocation and engineering stand¬ 
ards put into effect by the Commission in 1939. In fact, 
the existing plan was drafted to meet the changes pro¬ 
posed in the then impending agreement. In prepa- 
147 ration for reallocation, the Commission set all out¬ 
standing standard broadcast authorizations to ex¬ 
pire October 1. This date is now extended to be coincident 
with the effective date of the Havana pact—March 29th 
next. 

The treaty itself does not specify the changes which 
must be made in the operating frequencies of broadcast 
stations in the United States. Nor does it designate the 
operating assignment of individual stations. However, the 
assignment of certain classes of stations in Canada, Cuba, 
and Mexico very nearly controls the assignments in the 
United States. 

It was particularly necessary to provide five dear chan¬ 
nels for Mexico which, prior to the agreement, had no fre¬ 
quencies reserved for high power stations in the standard 
broadcast band. So, some changes in the allocation struc¬ 
ture previously set up by the Commission was necessary. 

Two clear channels were obtained by taking United 
States stations on the present 1010 kilocycle regional chan¬ 
nel and the present 1180 kilocycle clear channel and 
reassigning these stations to different frequencies. Three 
additional channels were secured by shifting the frequen¬ 
cies of stations commencing with the 740 kilocycle clear 
channel to other channels—10, 20 and 30, and in some 
cases 40, kilocycles above the channel now occupied. In 
this manner a clear channel is provided at 740 kilocycles, 
another at 800 kilocycles, and still another at 900 kilo¬ 
cycles. Thus, five channels are made available for use by 
Mexican stations. Canada provided an additional dear 
channel for Cuba. 

Under the reassignments, the United States still retains 
six local channels. Its number of regional channels has 
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been reduced from 42 to 41. On the other hand, its num¬ 
ber of clear channels has increased from 44 to 59, and it 
can use 15 additional clear channels under certain 
148 restrictions set out in the treaty. 

The compact is a mutual arrangement to allocate 
frequencies for the best public service in the countries 
involved and typifies the high spirit of cooperation among 
the participating nations. Under the arrangement, lists 
of proposed station assignments of these countries are 
exchanged in advance of the effective date of the agree¬ 
ment. This is done in order that any remaining technical 
problems may be worked out before actual operations 
begin. 

Of particular concern to the United States listener is 
the indication that the domestic assignments as worked 
out by the Commission’s engineers will mean a very ma¬ 
terial lessening of the interference which stations in this 
country now suffer from broadcasts emanating principally 
in Mexico and Cuba. 

The North American Regional Broadcasting Agreement 
was reached at Havana on December 13, 1937. It was 
ratified by the four countries concerned. Formal filing 
by the fourth of these (Mexico) on March 29, 1940, con¬ 
firmed the agreement and makes it operative one year 
from that date. Previously there was no real compact with 
respect to sharing of frequencies by the principal coun¬ 
tries of this continent for the best mutual advantage. 

The Commission stresses that the agreement should 
not, in any sense, be interpreted as creating any vested 
rights to broadcasters in the new frequencies thus estab¬ 
lished. That broadcast channels are public domain for 
use in the public interest, convenience and necessity is 
attested by statute and rule requirement that licenses are 
for limited terms and broadcasters are relicensed at stated 
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intervals only upon showing of proper public service. 


149 FEDERAL COMMUNICATIONS 

COMMISSION 
Washington, D. C. 

/ Assignments of United States Standard Broadcast Stations 
to be Made Effective on the Effective Date of the 
North American Regional Broadcasting Agreement 
Including Changes in Station Assignments, as Noted, to be 
Made Effective on or Before the Effective Date 
of This Agreement. 

Listed by Frequency 


Abbreviations 

T_where transmitter location differs from main 

studio, same is shown below main studio loca¬ 
tion. 


w—..watts 


kw.Jdlowatts 

LS-.power until local sunset 

ke.kilocycles 

U_.Unlimited time 

L.limited time with dominant station 

D..daytime 

N..nighttime 

S-.shares time 

S. H.specified hours 

DA_.directional antenna 

Time 


Call 
Letters 

KOY 

KSD 

WGR 

KFYR 

iVXRC 


Location 

Power 

II 

Designa¬ 

tion 

Class 

550 kilocycles 




Phoenix, Arizona 

lkw 

175 mv/m U 

m-A 

St. Louis, Missouri 

lkw 

5kw-LS 

200 

DA-N 

U 

in-B 

Buffalo, New York 
T-Tonawanda 

lkw 

5kw-LS 

175 

U 

m-B 

Bismarck, North Dakota 
T-nr. Menoken 

lkw 

5kw-LS 

210 

u 

m-A 

Cincinnati, Ohio 

lkw 

5kw-LS 

DA 

u 

m-B 
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Time 


Call 



Radi¬ 

Designa¬ 


Letters 

Location 

Power 

ation 

tion 

Class 


770 kilocycles (continued) 




WCAL 

Northfield, Minnesota 

5kw 

180 

S-WLB 

II 




(1/3 daytime) 


WEW 

St. Louis, Missouri 

lkw 

175 

D 

II 

WJZ 

New York, N. Y. 

T-Bound Brook, N. J. 

50kw 

235 

U 

I-A 

KXA 

Seattle, Washington 

lkw 

175 

L-WJZ 

II 


780 kilocycles 




WBBM 

Chicago, Illinois 

T-Glenview 

50kw 

225 

U 

I-A 

WJAG 

Norfolk, Nebraska 

lkw 

175 

L-WBBM 

II 


790 kilocycles 




KFQD 

Anchorage, Alaska 

25 Ow 

150 

S.H. 

IV 

KECA 

Los Angeles, California 

lkw 

5kw-LS 

200 

U 

III-A 

KGHL 

Billings, Montana 

lkw 

5kw-LS 

205 

u 

III-A 

WPIC 

Sharon, Pennsylvania 

lkw 

175 

D 

III 

WPRA 

Mayaguez, Puerto Rico 

lkw 

2y 2 kw-LS 

175 

U 

III-A 

WEAN 

Providence, Rhode Island 

lkw 

DA 

U 

m-A 


T-E. Providence 

5kw-LS 




KFDY 

Brookings, South Dakota 

lkw 

175 

S.H.(D) 

III 

WMC 

Memphis, Tennessee 

lkw 

235 

U 

m-A 


T-nr. Memphis 

5kw-LS 

DA-N 



WTAR 

Norfolk, Virginia 

lkw 

181 

U 

III-A 


T-nr. Norfolk 

5kw-LS 

DA-N 




810 kilocycles 




KGO 

San Francisco, California 

7y 2 kw 

225 

u 

n 


T-Oakland Proposed 

lOkw 



I-B 

151 

i 






990 kilocycles 



» 

WIBG 

Glenside, Pennsylvania 

T-Hill Crest, Cheltenham Twp. 

lkw 

175 

D 

II 

WNOX 

Knoxville, Tennessee 

lkw 

235 

U 

II 


T-nr. Knoxville 

5kw-LS 

DA-N 




1000 kilocycles 




WCFL 

Chicago, Illinois 

5kw 

225 

u 

n 


T-York Twp. Proposed 

50kw 

DA-N 


I-B 

WINS 

New York, New York 
T-Carlstradt, N. J. 

lkw 

175 

L-WCFL 

n 

KJR 

Seattle, Washington 

5kw 

250 

U 

n 


Proposed 

lOkw 

DA-N 


I-B 
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Call 

Letters Location 


Power 


Time 

Radi- Designa- 

ation tion Class 


1020 kilocycles 


KFVD 

Los Angeles, California 

lkw 

185 

L-KDKA 

n 

KDKA 

Pittsburgh, Pennsylvania 
T-Allison Park, Hampton Twp. 

50kw 

295 

U 

I-A 

i 

10S0 kilocycles 




WBZ 

Boston, Massachusetts 

50kw 

DA 

U-Synchro- 

I-B 


T-Hull 



nized with 
WBZA 


WBZA 

Boston, Massachusetts 

lkw 

175 

U-Syn- 

Spec. 


T-East Springfield 



chronized 
with WBZ 


KOB 

Albuquerque, New Mexico 

50kw 

225 

DA-N 

U 

n 

1 

1010 kilocycles 




WHO 

Des Moines, Iowa 

T-nr. Mitchellville 

50kw 

225 

U 

I-A 

152 







1170 kilocycles 




KVOO 

Tulsa, Oklahoma 

25kw 

175 

U 

I-B 


Proposed 

50kw 

DA-N 



WWVA 

Wheeling, West Virginia 

5kw 

195 

U 

n 


T-W. Liberty Proposed 

50kw 

DA 


I-B 

- 

1180kilocycles 




WHAM 

Rochester, New York 

T-Victor Twp. 

50kw 

245 

U 

I-A 


1190 kilocycles 




WOWO 

Fort Wayne, Indiana 

lOkw 

245 

U 

I-B 


Proposed 

50kw 

DA 



KEX 

Portland, Oregon 

5kw 

225 

u 

n 


T-N. Portland Proposed 

50kw 

DA 


I-B 


1200 kilocycles 


% 


WCAU 

Philadelphia, Pennsylvania 
T-Newtown Square 

50kw 

225 

u 

I-A 

| . ' 

1210 kilocycles 




WSPR 

Springfield, Massachusetts 

T-W. Springfield 

500w 

175 

L-WOAI 

n 

I-A 

WOAI 

San Antonio, Texas 

T-Selma 

50kw 

225 

u 


WSAZ 

Huntington, West Virginia 
T-Pleasant Heights 

lkw 

180 

L-WOAI 

n 

| | ' 

1280 kilocycles 



IV 

WBHP 

Huntsville, Alabama 

25 Ow 

175 

tJ 

WMOB 

Mobile, Alabama ^ 

25 Ow 

150 

U 

IV 

WJRD 

Tuscaloosa, Alabama 

25 Ow 

175 

U 

IV 
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1679 Supplemental Expression of Views of 
Albuquerque Broadcasting Company 

(KOB) 

Comes now the Albuquerque Broadcasting Company, li¬ 
censee of Radio Station KOB, located at Albuquerque, 
New Mexico, and files this supplemental expression of 
views with reference to the above-entitled matter. 

L 

Radio Station KOB now operates on the frequency 
1180 kc, unlimited time. Since 1929 this station has ren¬ 
dered secondary service to rural listeners residing in the 
Rocky Mountain region. In the above-entitled public no¬ 
tice of the Commission, issued on September 11, 1940, 
Station KOB was assigned to the frequency 1030 kc and 
with a classification that would prevent KOB from ren¬ 
dering secondary service to rural listeners in the Rocky 
Mountain region. To this same frequency were assigned 
Stations WBZ and WBZA of Boston, Massachusetts. Sta¬ 
tion WBZ was accorded the classification “I-B”. 

n. 

On October 15, 1940, in response to an invitation pub¬ 
lished by the Commission, Radio Station KOB filed an 
expression of views on the above-entitled matter. In that 
expression of views Radio Station KOB presented detailed 
facts and circumstances which impelled the conclusion 
i that a fair and equitable distribution of radio facili- 

1680 ties could only be accomplished and the public in¬ 
terest could only be served by continuing the sec¬ 
ondary service now furnished to the Rocky Mountain re¬ 
gion bv Station KOB. KOB stated that it had no pur¬ 
pose in requesting an adjustment in the classification or 
operation of Station WBZ, except insofar as it might be 
necessary to permit the continuance of the secondary serv¬ 
ice of KOB to the rural listeners in the Rocky Mountain 
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states. KOB took the position that it would not quibble 
about the frequency to which it was assigned but was 
interested only in obtaining an assignment that would per¬ 
mit the continuance of their secondary service. 

in. 

After consultation with the engineering department of 
the Commission, KOB decided to take certain recordings 
on the field intensity value of the signals of Radio Sta¬ 
tions WBZ and WCAU in the vicinity of Albuquerque, 
New Mexico. Recordings were taken in the manner pre¬ 
scribed and for the length of time required by the Com¬ 
mission’s engineering department and Standards of Good 
Engineering Practice. By the recordings, Station KOB 
hoped to determine the actual interference limitation that 
would be imposed upon it by operation simultaneously on 
the same frequency with Station WBZ or with Station 
WCAU. Station WCAU is assigned to the frequency 1200 
kc and given the classification of “I-A” by the Treaty 
notification. These recordings and an analysis thereof 
are attached to the original of this instrument and incor¬ 
porated specifically as a part hereof. 

IV. 

% 

The above-mentioned recordings support the following 
conclusions: 

1. The sky wave signal of Station WBZ has a value 
for 10% of the time of 94.3 microvolts-per-meter at Albu¬ 
querque, New Mexico. This interference signal is suffi¬ 
ciently strong to prevent Station KOB from rendering 
any interference-free secondary service, as that service 
is defined by the Rules, Regulations, and Standards of 
the Commission. 

1681 2. The sky wave signal of Radio Station WCAU 

has a value of 28.8 microvolts-per-meter for 10% 
of the time at Albuquerque, New Mexico. The intensity 
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of that signal is not sufficient to cause substantial inter¬ 
ference within the secondary service area of Radio Sta¬ 
tion KOB. 

V. 

In view of the foregoing facts, Radio Station KOB re¬ 
quests that the above-entitled notifications of the United 
States Government and the proposed Rules and Regula¬ 
tions of the Commission be amended in the manner neces¬ 
sary to provide for the allocation of Radio Station KOB 
to the frequency 1200 kc with 50 kw power as a Class 
“I-B” station. 

i 

Respectfully submitted, 

ALBUQUERQUE BROADCASTING COMPANY 
(No Stockholders Liability) 

By /s/ W. Theodore Pierson 

W. Theodore Pierson 

' Its Attorney 

164 Order 

At a meeting of the Commission held at its offices 
in Washington, D. C. on the 4th day of February, 1941; 

The Commission having under consideration the provi¬ 
sion of the North American Regional Broadcasting 
Agreement (Havana, 1937), the Recommendations of the 
North American Regional Radio-Engineering Meeting, pur¬ 
suant thereto, signed in Washington January 30, 1941, 
and the Resolution of the Commission adopted January 
31, 1941, approving and accepting said Recommendations; 
and 

WHEREAS, The carrying out of the international radio 
agreements to which the United States is a party make 
necessary the prescribing of restrictions and conditions 
requiring certain changes in the frequencies, and other 
license provisions respecting operation, of standard broad¬ 
cast stations in the United States; and 

WHEREAS, By action of the Commission heretofore 
taken all outstanding standard broadcast station licenses 
expire at 3:00 a. m., E. S. T., March 29, 1941; and 
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WHEREAS, There are now pending before the Com¬ 
mission applications for renewal of standard broadcast 
station licenses; and 

WHEREAS, Pursuant to Part III of the North Ameri¬ 
can Regional Broadcasting Agreement, the Commission 
heretofore transmitted to the other governments parties 
thereto notifications containing lists of the proposed as¬ 
signments under such Agreement of stations in the United 
States, and by public notice of September 11, 1940, made 
public such notifications and accorded an opportunity to 
all standard broadcast station licensees to express their 
views on or before October 15, 1940, with respect to such 
proposed assignments; and 

WHEREAS, Those expressions which were filed were 
taken into account in resolving conflicts under said Agree¬ 
ment and in formulating the Recommendations and lists 
approved by Resolution of the Commission adopted Janu¬ 
ary 31,1941; and 

165 WHEREAS, It is necessary, in order to make 
provision for the carrying out of said international 
agreements that radiobroadcast stations in each of the 
countries parties thereto, including the United States, shall 
simultaneously commence operation in a manner consistent 
with the provisions of said Agreement at 3:00 a. m., 
E. S. T., March 29,1941; and 

WHEREAS, Pursuant to the provisions of paragraph 
5 of said Recommendations, the United States may be 
notified on or before March 1, 1941, of the acceptance of 
said Recommendations by the other governments parties 
to the Agreement and in the absence of notification prior 
to March 1, 1941, said Recommendations are to be under¬ 
stood as approved and accepted by such governments; and 

WHEREAS, Pursuant to said lists appended to said 
Recommendations and pursuant to regulations of the Com¬ 
mission adopted by Order of September 10, 1940, to be¬ 
come effective March 29, 1941, it is proposed, subject to 
the Commission’s determination that the public interest, 
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convenience or necessity will be served by granting the 
pending application for renewal of license for station KOB, 
to grant said renewal of license for operation as follows: 

Frequency Power Radiation Time Designation 

1030 kc 10 kw • Unlimited Time 

in lieu of the corresponding operating provisions in the 
application for renewal of license for the station, subject 
to the condition that where a directional antenna is re¬ 
quired and has not been installed by March 29, 1941, the 
Commission may require a temporary reduction of the 
power of the station to the extent necessary to prevent 
objectionable interference to other stations; 

166 NOW, THEREFORE, IT IS ORDERED: 

1. That if the applicant deems that the public 
interest, convenience or necessity will be served by grant¬ 
ing its renewal application on another frequency or on 
other conditions than those hereinbefore specified, it may 
so notify the Commission on or before February 24, 1941 
and may request a hearing. Fourteen copies of any such 
notice and request must be filed in order to receive con¬ 
sideration by the Commission; 

2. Should such hearing be requested, the Commission 
will bv subsequent order provide an opportunity prior to 
March 5, 1941 for the holding of such hearing on appro¬ 
priate issues; 

3. If the applicant station does not so notify the Com¬ 
mission and request a hearing as hereinbefore provided, 
the applicant will be deemed to have consented to the 
change in frequency and operating conditions as specified 
above and the Commission will consider the application 
for renewal of license of said station as an application for 


♦Increase in power to value given in oustanding Construction 
permit contingent upon submission and approval of required direc¬ 
tional antenna, proof of performance, and grant of application for 
license to cover. 
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renewal of license on the frequency and subject to the 
operating conditions specified above. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 

• • • • 

173 Order 

At a meeting of the Commission held at its offices 
in Washington, D. C. on the 4th day of February, 1941; 

The Commission having under consideration the provi¬ 
sions of the North American Regional Broadcasting Agree¬ 
ment (Havana, 1937), the Recommendations of the North 
American Regional Radio-Engineering Meeting, pursuant 
thereto, signed in Washington January 30, 1941, and the 
Resolution of the Commission adopted January 31, 1941, 
approving and accepting said Recommendations; and 
WHEREAS, The carrying out of the international radio 
agreements to which the United States is a party make 
necessary the prescribing of restrictions and conditions 
requiring certain changes in the frequencies, and other 
license provisions respecting operation, of standard broad¬ 
cast stations in the United States; and 
WHEREAS, By action of the Commission heretofore 
taken all outstanding standard broadcast station licenses 
expire at 3:00 a. m., E. S. T., March 29, 1941; and 
WHEREAS, There are now pending before the Com¬ 
mission applications for renewal of standard broadcast 
station licenses; and 

WHEREAS, Pursuant to Part m of the North Ameri¬ 
can Regional Broadcasting Agreement, the Commission 
heretofore transmitted to the other governments parties 
thereto notifications containing lists of the proposed as¬ 
signments under such Agreement of stations in the United 
States, and by public notice of September 11, 1940, made 
public such notifications and accorded an opportunity to 



all standard broadcast station licensees to express their 
views on or before October 15, 1940, with respect to such 
proposed assignments; and 

WHEREAS, Those expressions which were filed were 
taken into account in resolving conflicts under said Agree¬ 
ment and in formulating the Recommendations and lists 
approved by Resolution of the Commission adopted Janu¬ 
ary 31,1941; and 

174 WHEREAS, It is necessary, in order to make 
provision for the carrying out of said international 
agreements that radiobroadcast stations in each of the 
countries parties thereto, including the United States, shall 
simultaneously commence operation in a manner consistent 
with the provisions of said Agreement at 3:00 a. m., 
E. S. T., March 29,1941; and 

WHEREAS, Pursuant to the provisions of paragraph 
5 of said Recommendations, the United States may be 
notified on or before March 1, 1941, of the acceptance of 
said Recommendations by the other governments parties 
to the Agreement and in the absence of notification prior 
to March 1, 1941, said Recommendations are to be under¬ 
stood as approved and accepted by such governments; and 
WHEREAS, Pursuant to said lists appended to said 
Recommendations and pursuant to regulations of the Com¬ 
mission adopted by Order of September 10, 1940, to be¬ 
come effective March 29, 1941, it is proposed, subject to 
the Commission’s determination that the public interest, 
convenience or necessity will be served by granting the 
pending application for renewal of license for station 
WCAU, to grant said renewal of license for operation as 
follows: 

Frequency Power Radiation Time Designation 
1210 kc 50 kw .... Unlimited time 

in lieu of the corresponding operating provisions in the 
application for renewal of license for the station, subject 
to the condition that where a directional antenna is re- 
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quired and has not been installed by March 29, 1941, the 
Commission may require a temporary reduction of the 
power of the station to the extent necessary to prevent 
objectionable interference to other stations; 

175 NOW, THEREFORE, IT IS ORDERED: 

1. That if the applicant deems that the public 
interest, convenience or necessity will be served by grant¬ 
ing its renewal application an another frequency or on 
other conditions than those hereinbefore specified, it may 
so notify the Commission on or before February 18, 1941 
and may request a hearing. Fourteen copies of any such 
notice and request must be filed in order to receive con¬ 
sideration by the Commission; 

2. Should such hearing be requested, the Commission 
will by subsequent order provide an opportunity prior to 
March 5, 1941 for the holding of such hearing on appro¬ 
priate issues; 

3. If the applicant station does not so notify the Com¬ 
mission and request a hearing as hereinbefore provided, 
the applicant will be deemed to have consented to the 
change in frequency and operating conditions as specified 
above and the Commission will consider the application 
for renewal of license of said station as an application for 
renewal of license on the frequency and subject to the 
operating conditions specified above. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 

•• 

176 LAW OFFICES 

DOW and LOHNES 

MTJNSEY BUILDING 
WASHINGTON 

February 18,1941 

Federal Communications Commission 
Washington, D. C. 

Gentlemen: 
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Reference is made to the Order of the Commission of 
February 4, 1941, proposing to grant the pending applica¬ 
tion of Westinghouse Electric & Manufacturing Company 
for renewal of the license of standard broadcast station 
WBZ, Boston, Massachusetts, for operation after March 
29, 1941, on a frequency of 1030 kilocycles with a power 
of 50 kilowatts. This Order provides that if the appli¬ 
cant deems that the public interest, convenience or neces¬ 
sity will be served by granting its renewal application on 
another frequency or on other conditions than those speci¬ 
fied, it may so notify the Commission on or before Febru¬ 
ary 18,1941, and may request a hearing. 

The effect of the assignment of WBZ to this 1030 kilo¬ 
cycle channel is to classify it under the rules and regula¬ 
tions of the Commission effective March 29,1941, as a Class 
I-B station. Under this classification other stations may 
be assigned to this frequency for unlimited time operation, 
and it is proposed to assign Station KOB at Albuquerque, 
New Mexico, to this channel. At the present time WBZ 
is assigned to the 990 kilocycle channel and under the 
present rules no other station may be authorized to 
operate on this channel on an unlimited time basis. 

The views of Westinghouse Electric & Manufacturing 
Company with respect to this assignment are set forth 
in a statement dated October 15, 1940, a copy of which is 
attached hereto and made a part hereof. Further, meas¬ 
urements on the signal intensity of Station WBZ, in the 
area served by Station KOB, were transmitted to the 
Commission with a letter dated January 29, 1941. These 
measurements show the interference which would be caused 
by WBZ to KOB operating on this channel. They also 
demonstrate the extent of the secondary service now ren¬ 
dered by WBZ. 

Westinghouse Electric & Manufacturing Company be¬ 
lieves that the public interest, convenience and necessity 
will be served by a grant of the WBZ renewal application 
authorizing it to operate after March 29, 1941, on 1030 
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kilocycles with the same conditions as it now operates 
on the 990 kilocycle channel. Westinghouse Electric & 
Manufacturing Company, therefore, requests an oppor¬ 
tunity to be heard on this matter in accordance with the 
Order of the Commission. 

Respectfully, 

WESTINGHOUSE ELECTRIC & 
MANUFACTURING COMPANY 
By George S. Law 
Horace L. Lohnes 
Fred W. Albertson 
Its Attorneys 

By /s/ Horace L. Lohnes 
Horace L. Lohnes 

177 Federal Communications Commission 
Oct 15 1940. Office of Secretary 
WESTINGHOUSE 
Electric & Manufacturing Company 

October 15th, 1940 

Federal Communications Commission 
Washington, D. C. 

Gentlemen: 

Re: Statement of Westinghouse Electric & Man¬ 
ufacturing Company regarding Classifica¬ 
tion of WBZ. 

Reference is made to your Public Notice of September 
11,1940, Mimeograph No. 43249, in which you state, among 
other things, that the holder of any outstanding instru¬ 
ment of authorization for the use of a broadcast facility 
may, on or before October 15, 1940, file in writing with 
the Commission such expression of views as he may desire 
with respect to the proposed standard broadcast station 
frequency assignments which were certified by the Com¬ 
mission to the State Department pursuant to the North 
American Regional Broadcasting Agreement, and also to 
the change in classification of broadcast channels as pro- 
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vided for by the Commission’s order of September 10, 
1940, amending certain of the Commission’s rules. This 
letter sets forth such expression of views of the Westing- 
house Electric & Manufacturing Company, licensee of 
Standard Broadcast Station WBZ, Boston, Massachusetts, 
insofar as these matters affect this station. 

Under Section 3.25 of the present rules and regulations 
of the Commission, WBZ is a Class I-A station and the 
990 kilocycle channel on which it operates with 50 kilowatts 
camiot be duplicated at nighttime. This station, therefore, 
now renders rural service far beyond its 500 microvolt 50 
percent skywave contour. 

Westinghouse has assumed that this classification would 
be carried over under the reallocation pursuant to the 
North American Regional Broadcasting Agreement. This 
belief was strengthened by the testimony introduced by a 
Commission witness at the so-called “ Clear-Channel Hear¬ 
ing*’ of June, 1938 (In The Matter of the Rules Governing 
Standard Broadcast Stations (Mimeograph No. 26378) 
pursuant to the provisions of Section 303 of the Commu¬ 
nications Act of 1934, as amended, and particularly Sec¬ 
tion 303 (f) thereof, F. C. C. Docket 5072-A, heard June 6 
to 30, 1938). In this instance, Commission’s Exhibit 1-B 
stated that the broadcast stations now assigned to 990 
kilocycles would be shifted to 1030 kilocycles. This could 
refer only to WBZ and its synchronized station WBZA. 
Further, the Commission’s Exhibit I-A, introduced in the 
same hearing, stated that this new frequency of 1030 kilo¬ 
cycles would not be duplicated at night. 

Relying on a Class I-A assignment and the absence of 
duplication of the channel at night with the resulting wide 
rural coverage, Westinghouse has expended a large sum 
of money to move the transmitting plant of WBZ to Hull, 
Massachusetts, and there install a transmitter of the 
178 highest efficiency and latest design, and build an 
elaborate directional antenna system which concen¬ 
trates the signal over land and away from the Atlantic 
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Ocean. This has resulted in a very large signal in the 
westerly direction and an nnusually large amount of rural 
coverage in the United States. It is safe to say that WBZ 
is now among the most modern and effective of the clear 
channel stations. 

It now appears that, according to recent developments 
in connection with the Commission’s administration of the 
North American Regional Broadcasting Agreement, it is 
proposed to assign WBZ to 1030 kilocycles as a Class I-B 
station, and permit the channel to be duplicated at night 
by a station in Albuquerque, New Mexico, KOB. At best, 
this will mean that the very large number of rural listeners 
residing beyond the 500 microvolt 50 per cent skywave sig¬ 
nal of WBZ will, by Commission’s own action, be deprived 
of this good service. This action of the Commission, taken 
in connection with one of the world’s first radio broadcast 
stations and a pioneer broadcast licensee, can only result 
in still less rural service. It is respectfully believed that 
it is not in the public interest, let alone convenience and 
necessity, for the Commission to destroy even a part of 
the limited amount of radio service that the rural listener 
now enjoys. 

It is the statutory duty of the Commission to equitably 
assign radio facilities among the several states. The New 
England states at present have but two clear channel sta¬ 
tions, only one of which, WBZ, operates as a Class I-A 
station on a channel which is not duplicated at night. The 
action of the Commission now relegating WBZ to a sec¬ 
ondary class means that the New England section no longer 
will possess a high class radio station, and it hereby loses 
whatever prestige such may bring. The New England 
states and WBZ have just as much right to an undupli¬ 
cated Class I-A assignment as any other section of the 
United States or clear channel station. As a matter of 
fact, they probably occupy a more favorable position in 
this regard. We can not lose sight of the fact that there 
are some 2,000,000 rural listeners in the New England 
states. 
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As a conclusion to this expression of views, it may be 
said that Westinghouse has developed the WBZ plant to 
mAximnm efficiency in the belief that it was to retain its 
high position in the radio spectrum—and this belief was 
not unwarranted or without foundation—and that it is 
waste of radio facilities and therefore not in the public 
interest, to deliberately destroy the wide rural coverage 
of this station by forcing it to assume a minor clear chan¬ 
nel position and assign another station to the channel, 
particularly when this newly assigned station will be lim¬ 
ited at night by interference from WBZ to more than 2.5 
millivolts. 

For these reasons it is respectfully requested that Sta¬ 
tion WBZ be given a Class I-A assignment. 

Yours very truly, 

Westinghouse Electric & Manufacturing Company 
Radio Station WBZ 

By Walter Evans 

• • • • 

2407 Notice of Objections: 

Comes now the Albuquerque Broadcasting Com¬ 
pany, hereinafter referred to as Station KOB, and files 
this Notice of Objections to the above-entitled order of 
the Commission, issued on February 4,1941. 

Station KOB objects to said order on the grounds that: 

1. The said order is contrary to Section 307 (b) of the 
Communication’s Act of 1934, as amended, in that it fails 
to provide a fair, efficient, and equitable distribution of 
radio facilities to the states comprising the Rocky Moun¬ 
tain Region. 

2. The said order is contrary to Section 307 (a) of the 
Communication’s Act of 1934, as amended, because the 
conditions imposed upon the proposed grant of KOB’s ap¬ 
plication for renewal of license are contrary to public in¬ 
terest, convenience, and necessity. 
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The pending application of Station KOB for renewal of 
license requests the continued use of facilities that will 
permit Station KOB to render secondary service to the 
residents of the State of New Mexico and the surrounding 
states. The conditions imposed in the above-eptitled order 
proposing to grant the aforesaid application for renewal, 
deny to Station KOB the use of such facilities. 
2408 On September 11,1940, the Commission published 
the Notification of the United States Government 
to the Other Governments Signatory to the North Ameri¬ 
can Regional Broadcasting Agreement; in which Station 
KOB was listed with the facilities now proposed by the 
instant order of the Commission. On October 15, 1940, 
Station KOB filed an Expression of Views in which it sup¬ 
ported, in detail, the objections now made herein and 
requested a hearing thereon. Further detailed support of 
its objections was made in a Supplemental Expression of 
Views, filed on January 13, 1941. The aforesaid Expres¬ 
sion of Views and Supplemental Expression of Views 
are incorporated herein by reference. 

Station KOB has not been afforded an opportunity to 
be heard on the objections herein made. 

It is requested that the Commission, in consideration of 
the application of Station KOB for renewal of license, 
grant the same without the imposition of any conditions 
that will prevent Station KOB from rendering secondary 
service to the residents of the State of New Mexico and 
the surrounding states, or in the alternative, temporarily 
extend the present license of Station KOB pending a 
hearing on the objections herein stated to the order now 
proposed by the Commission. 

Respectfully submitted, 

ALBUQUERQUE BROADCASTING CO. (NSL) 
By /s/ W. Theodore Pierson 
W. Theodore Pierson 
Its Attorney 
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179 Law Offices 

DOW and LOHNES 
Munsey Building 
Washington 

March 1,1941 

Federal Communications Commission 
Washington, D. C. 

Gentlemen: 

This refers to letter of February 18, 1941, filed in con¬ 
nection with the pending application of Westinghcuse 
Electric & Manufacturing Company for renewal of license 
of Station WBZ, Boston, Massachusetts, for operation 
after March 29, 1941, on a frequency of 1030 kilocycles. 

With respect to the request for a hearing contained in 
the aforementioned letter, Westinghouse Badio Stations, 
Inc., assignee of the licenses of Westinghouse Electric & 
Manufacturing Company, consents to a continuance of the 
hearing, pending further study of the problems involved 
by both the Commission and interested parties. Pending 
this further study and the ultimate disposition of the 
question involving the permanent assignment of Station 
KOB, and upon the understanding that such study will 
be made and such question determined as soon as conve¬ 
niently possible, Westinghouse Badio Stations, Inc. inter¬ 
poses no objection to the assignment of Station KOB to 
the frequency of 1030 kilocycles as a Class II station with 
power not in excess of 10 kilowatts. 

In consenting to the assignment of KOB to this fre¬ 
quency, Westinghouse Badio Stations, Inc. reasserts the 
contentions made in its letters of October 15, 1940, and 
February 18, 1941, and states that it still believes that 
the public interest, convenience and necessity will best be 
served by the assignment of Station KOB to some other 
channel and by a grant of the WBZ renewal application 
authorizing it to operate after March 29, 1941, on 1030 
kilocycles with the same conditions as it now operates on 
the 990 kilocycle channel. 
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Respectfully, 

WESTINGHOUSE RADIO STATIONS, INC. 

By George S. Law 

Donald C. Swatland 
Horace L. Lohnes 
Its Attorneys 

By /s/ Horace L. Lohnes 
Horace L. Lohnes 

2409 Federal Communications Commission 
Mar 31941. Office of Secretary 
W. THEODORE PIERSON 
Attorney at Law 
Munsey Building 
Washington, D. C. 

March 3,1941. 

Mr. T. J. Slowie, Secretary, 

Federal Communications Commission, 

Washington, D. C. 

In re: Notice of Objection filed by Albuquerque 
Broadcasting Co. on proposed conditional 
grant of application for renewal of license. 

Dear Sir: 

On February 18, 1941, the Albuquerque Broadcasting 
Company, licensee of Radio Station KOB, Albuquerque, 
New Mexico, filed a Notice of Objection to the proposal of 
the Commission to grant the application of Radio Station 
KOB for renewal of license upon the condition that the 
frequency specified therein be 1030 kc instead of 1180 kc. 

The above-mentioned objection was based upon the de¬ 
privation of secondary service of Station KOB that would 
be occasioned by the proposal of the Commission. Radio 
Station KOB desired an opportunity to be heard on this 
question in order that it might show to the Commission 
tlie public interest, convenience and necessity in maintain¬ 
ing the secondary service area of Radio Station KOB. 
The licensee had no desire to unnecessarily impede or 
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obstruct the effectuation of the Havana Treaty assign¬ 
ments in this country. 

The limitations of time and the procedural requirements 
of the Havana Treaty seem to positively preclude the final 
settlement, prior to the effective date of the Treaty, of 
the questions raised by Radio Station KOB. It was 
stated by Commission officials, during the course of sev¬ 
eral conferences, that an early determination of the ques¬ 
tion of the assignment of secondary service facilities to 
Station KOB could and would be made upon the filing of 
an appropriate application by that station. "While 
2410 the withdrawal of its request for hearing on the 
conditions the Commission proposes to impose upon 
its renewal application means complete loss of secondary 
service by KOB after March 29, 1941, the licensee has 
concluded that the broad public interest in the effectuation 
of the Havana Treaty would probably be best served by 
accepting this temporary loss of service and proceeding 
to an early determination of its individual problems in a 
proceeding initiated in another manner. 

Radio Station KOB, therefore, hereby withdraws its 
Notice of Objection filed on February 18, 1941, without 
prejudice to urging later, in an appropriate proceeding 
before the Commission, the public interest, convenience, 
and necessity in reestablishing Station KOB as a secon¬ 
dary-service facility. Radio Station KOB will, pursuant 
to the Commission’s order, begin operation upon the 
frequency 1030 kc with 10 kw power at the time specified 
in the renewal of license to be issued by the Commission. 

i Respectfully submitted, 

ALBUQUERQUE BROADCASTING CO. (NSL) 

/s/ W. Theodore Pierson 
By: W. Theodore Pierson 
Its attorney 
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2411 March 18, 1941. 

Albuquerque Broadcasting Co., 

Radio Station KOB, 

424 West Gold Avenue, 

Albuquerque, New Mexico. 

Gentlemen: 

Reference is made to your objection to the proposed 
assignment of Radio Station KOB in accordance with 
Orders issued by the Commission on February 4, 1941, 
pursuant to the North American Regional Broadcasting 
Agreement. 

You are advised that the Commission on March 4, 1941 
directed that any renewal of license for the operation of 
this station which may be granted for the period beginning 
March 29, 1941, should specify the frequency 1030 kc with . 
10 kw power, as proposed in Order of February 4, 1941, 
and that consideration of the question as to which fre¬ 
quency should be permanently assigned this station be 
deferred until an appropriate application presents that 
issue. 

Very truly yours, 

SMC 

CC-Miss Iehl 
Files 
Pierson 

T. J. Slowie, 

Secretary. 

Signed by above. Mailed by Mar 181941. 

Mail and Files 

180 March 18, 1941. 

Westinghouse Electric & Mfg. Co., 

Radio Station W B Z, 

1619 Walnut Street, 

Philadelphia, Pennsylvania. 

Gentlemen: 

Reference is made to your objection to the proposed 




40 


assignment of Radio Station WBZ in accordance with 
Orders issued by the Commission on February 4, 1941, 
pursuant to the North American Regional Broadcasting 
Agreement. 

You are advised that the Commission on March 4, 1941 
directed that any renewal of license for the operation of 
this station which may be granted for the period beginning 
March 29, 1941, be in accordance with Order of February 
4,1941. 

Very truly yours, 

T. J. Slowie, 

Secretary. 

183 File No. B5-R-130 

Official No. 130 
Call letters KOB 

' UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
RADIO BROADCASTING STATION LICENSE 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and fur¬ 
ther subject to conditions set forth in this license, the 

LICENSEE ___ 

ALBUQUERQUE BROADCASTING COMPANY 
is hereby authorized to use and operate the radio transmit¬ 
ting apparatus hereinafter described for the purpose of 
broadcasting for the term beginning March 29, 1941, and 

(3 a. m., Eastern Standard Time) 

ending February 1, 1942. 

(3 a. m., Eastern Standard Time) 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1030 kc. 

2. With power of 10 Mowatts, with an additional xxx 
watts from local sunrise to local sunset only. 
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Antenna current xxx amperes for xxx watts; xxx am¬ 
peres for xxx watts. 

Antenna resistance xxx ohms. 

3. During the following period or periods of time: 

Unlimited time . 

4. Under the call letters KOB. 

5. With the main studio of the station located at: 424 
West Gold Avenue , Albuquerque , New Mexico. 

The apparatus hereinabove authorized to be used and 
operated is located at: Near Alameda Township, (Berna¬ 
lillo County), Albuquerque, New Mexico. 

Lat. 35° 12' 3.63" North 
Long. 106 36 38.20 West. 

and is described as follows: R. C. A. MFG. Co., Type 
5-C-Modified Broadcasting Transmitter. Direct Crystal 
Control. Last radio stage: four 2.5 kilowatt vacuum 
tubes for low level modulation (RCA 892). Maximum 
retted carrier power output 10 kilowatts. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of the 
Commission prior to the commencement of this license pe¬ 
riod or any decision rendered as a result of any such hear¬ 
ing which has been designated but not held, prior to the 
commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far 
as they are consistent herewith, will be carried out in 
good faith. The licensee shall, during the term of this 
license, render such broadcasting service as will serve 
public interest, convenience, or necessity to the full extent 
of the privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre- 
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quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Com¬ 
munications Act of 1934. This license is subject to the 
right of use or control by the Government of the United 
States conferred by section 606 of the Communications 


Act of 1934. 

Dated this_day of March, 19 41. 

By direction of the FEDERAL COMMUNICATIONS 
COMMISSION, 

T. J. Slowie, 

[seal] Secretary. 

184 File No. Bl-R-202 

Official No. 202 
Call letters WBZ 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
RADIO BROADCASTING STATION LICENSE 
Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and fur¬ 
ther subject to conditions set forth in this license, the 

LICENSEE _ 

WESTINGHOUSE RADIO STATIONS , INC. 
is hereby authorized to use and operate the radio transmit¬ 
ting apparatus hereinafter described for the purpose of 
broadcasting for the term beginning March 29, 1941, and 
ending February 1, 19 42 

(3 a. m., Eastern Standard Time) 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1030 kc. 

2. With power of 50 kilo watts, with an additional xxx 
watts from local sunrise to local sunset onlv. 
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Antenna current xxx amperes for xxx watts; xxx am¬ 
peres for xxx watts. 

Antenna resistance xxx ohms. 

3. During the following period or periods of time: 

Unlimited when synchronized with Station WBZA 

4. Under the call letters W B Z 

5. With the main studio of the station located at: 

Hotel Bradford, 275 Tremont Street, 

Boston, Massachusetts. 

The apparatus hereinabove authorized to be used and 
operated is located at: 

Dover Road, MiUis Township, Massachusetts. 

Lot. 42° IT 03" North, 
Long 71 20 05 West. 

and is described as follows: 

WESTINGHOUSE—R. C. A. Type 100 kilowatt Broad¬ 
casting Transmitter^ Direct Crystal Control. Last radio 
stage: two 40,000 watt vacuum tubes for high level modular- 
tion (RCA 862). Maximum rated carrier power output 100 
kilowatts. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be 
necessary to comply with any decision of the Commission 
rendered as a result of any hearing held under the rules 
of the Commission prior to the commencement of this li¬ 
cense period or any decision rendered as a result of any 
such hearing which has been designated but not held, prior 
to the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 
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This license shall not vest in the licensee any right to 
operate the station nor any right in the nse of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Commu¬ 
nications Act of 1934. This license is subject to the right 
of use or control by the Government of the United States 
conferred by section 606 of the Communications Act of 
1934. 

Dated this 24 dav of March, 19 41 
Bv direction of the FEDERAL COMMUNICATIONS 
COMMISSION, 

/s/ T. J. Slowie 
Secretary 

(Seal) 

185 File No. Bl-R-167 

Official No. 167 
Call letters W J Z 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


RADIO BROADCASTING STATION LICENSE 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in this license, the 
LICENSEE 

NATIONAL BROADCASTING COMPANY, INC. 
is hereby authorized to use and operate the radio transmit¬ 
ting apparatus hereinafter described for the purpose of 
broadcasting for the term beginning March 29, 19 41, and 
ending February 1, 1942. 

(3 a. m. Eastern Standard Time) 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 


: 
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1. On a frequency of 770 kc. 

2. With power of 50 kilo watts, with an additional xxx 
watts from local sunrise to local sunset only. 

Antenna current xxx amperes for xxx watts; xxx am¬ 
peres for xxx watts. 

Antenna resistance xxx ohms. 

3. During the following period or periods of time: 

Unlimited time. 

4. Under the call letters W J Z. 

5. With the main studio of the station located at: 

RCA Building, 30 Rockefeller Plaza, New York, New 

York. 

The apparatus hereinabove authorized to be used and 
operated is located at: 

1 River Road, Bound Brook, New Jersey. 

Lot. 40° 33' 20" North, 
Long. 74 30 50 West. 
and is described as follows: RCA Type 50-B, Broadcast¬ 
ing Transmitter. Serial No. 2016. Direct Crystal Control. 
Last radio stage: two 25 kilowatt vacuum tubes for low 
level modulaiion (RCA 862). Maximum rated carrier 
power output 50 kilowatts. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 
the auxiliary radio transmitting apparatus located at: 

1 River Road, Bound Brook, New Jersey. 
with power of: 25 kilowatts. 

and described as follows: COMPOSITE — Broadcasting 
Transmitter. Direct Crystal Control. Last radio stage: 
six 5 kilowatt vacuum tubes for high level modulaiion 
(RCA 207). Maximum rated carrier power output 30 kilo¬ 
watts. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far 
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as they are consistent herewith, will be carried out in 
good faith. The licensee shall, during the term of this li¬ 
cense, render such broadcasting service as will serve pub¬ 
lic interest, convenience, or necessity to the full extent of 
the privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 

not* in anv other manner than authorized herein. Neither 
% 

the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Com¬ 
munications Act of 1934. This license is subject to the 
right of use or control by the Government of the United 
States conferred by section 606 of the Communications 
Act of 1934. 

Dated this 24 dav of March, 1941 

Bv direction of* the FEDERAL COMMUNICATIONS 
COMMISSION, 

/s/ T. J. Slowie 
Secretary 


(SEAL) 


• • • • 


206 File No. B5-SSA-1 

Call Letters KOB 
UNITED STATES OF AMERICA 
1 FEDERAL COMMUNICATIONS COMMISSION 


SPECIAL TEMPORARY SERVICE AUTHORIZATION 
TO ALBUQUERQUE BROADCASTING COMPANY 

In addition to the authorization contained in License No. 
B5-Z-775 dated April 17,1941 , THE LICENSEE, 
ALBUQUERQUE BROADCASTING COMPANY 
is hereby authorized to use and operate the radio trans¬ 
mitting apparatus located at Near Alameda Twp., Berna¬ 
lillo Ccnvrdy, Albuquerque, New Mexico to operate 25 kilo¬ 
watts night, 50 kilowatts day, on 1030 kilocycles, unlimited 
time, using transmitter authorised under B5-P-2783, as 
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modified, for the period beginning June 3,1941 and ending 
in no event later than November 30, 1941* The authority 
herein granted is subject to the condition that in the event 
the proposed operation causes interference which in the 
judgment and discretion of the Commission is objection¬ 
able, the authority for such operation may be modified 
or cancelled without prior notice or hearing. 

• • • • 

This special temporary service authorization is granted 
upon the express condition that it may be terminated by 
the Commission at any time without advance notice or 
hearing if in its discretion the need for such action arises. 
Nothing contained herein shall be construed as a finding 
by the Commission that the authority herein granted is or 
will be in the public interest beyond the express terms 
hereof. 

Except as herein expressly stated otherwise, the above- 
mentioned license, subject to all modifications and exten¬ 
sions heretofore granted by the Commission, is to con¬ 
tinue in full force and effect in accordance with the terms 
and conditions thereof and for the period therein specified. 

Dated this 3rd day of June, 1941 

Bv Direction of the FEDERAL COMMUNICATIONS 
COMMISSION, 

/s/ T. J. Slowie 
Secretary. 

(SEAL) 

Min. #302 6-3-41 

• * • • 


* Average hour of local sunrise: June, 4:45 a. m.; July, 5:00 
a. m.; August, 5:30 a.m.; September, 5:45 a. m.; October, 6:15 
a. m.; November, 6:45 a. m.; Mountain Standard Time. Average 
hour of local sunset: June, 7:15 p. m.; July, 7:15 p. m.; August, 
7:00 p. m.; September, 6:15 p. m.; October, 5:30 p. m.; Novem¬ 
ber, 5:00 p. m.; Mountain Standard Time. 
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225 File No. B5-S-130 

Call Letters K OB 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Modified as of October 14,1941 

SPECIAL TEMPORARY SERVICE AUTHORIZATION 
TO BROADCAST STATION 

In addition to the authorization contained in License 
No. B5-Z-775 dated April 17, 1941, THE LICENSEE, 
ALBUQUERQUE BROACASTING COMPANY 
is hereby authorized to use and operate the radio trans¬ 
mitting apparatus located at Near Alamada Twp, Berna¬ 
lillo CoumXy, Albuquerque, New Mexico, as follows: to oper¬ 
ate 25 "kilowatts night, 50 kilowatts day ,• on 770 kilo¬ 
cycles, unlimited time, using transmitter authorized under 
B5-P-2783, as modified, for the period beginning October 
14, 1941, and ending in no event later than November 30, 
1941. The authority herein granted is subject to the con¬ 
dition that in the event the proposed operation causes in¬ 
terference which in the judgment and discretion of the Com¬ 
mission is objectionable, the authority for such operation 
may be modified or cancelled without prior notice or hear¬ 
ing. 

This special temporary service authorization is granted 
upon the express condition that it may be terminated by 
the Commission at any time without advance notice or 
hearing if in its discretion the need for such action arises. 
Nothing contained herein shall be construed as a finding 
by the Commission that the authority herein granted is or 
will be in the public interest beyond the express terms 
hereof. 


♦Average hour of local sunrise: October, 6:15 a. m.; Novem¬ 
ber, 6:45 a. m.; Mountain Standard Time. 

Average hour of local sunset: October, 5:30 p. m.; November, 
5 p. m.; Mountain Standard Time. 
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Except as herein expressly stated otherwise, the above- 
mentioned license, subject to all modifications and exten¬ 
sions heretofore granted by the Commission, is to continue 
in full force and effect in accordance with the terms and 
conditions thereof and for the period therein specified. 
Dated this 14th day of October , 19 41 
By Direction of the FEDERAL COMMUNICATIONS 
COMMISSION, 

(SEAL) 

/s/ T. J. Slowie 
Secretary. 

Mvn #509 10-14-41 

226 File No. B5-MS8A-5 

Call Letters KOB 
DATE FILE D 10-27-41 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR STANDARD BROADCAST 
STATION SPECIAL SERVICE AUTHORIZATION 
OR EXTENSION THEREOF 

This application form may be used only in making ap¬ 
plication for a temporary “Special Service Authorization’* 
as prodded for by section 1.366 of the Commission’s Rules 
and Regulations. It may not be used and will not be 
accepted as an application for construction permit, for 
radio station license, for renewal of an existing radio sta¬ 
tion license or for modification of an existing radio station 
license, within the meaning of sections 307, 308, 309, or 319 
of the Communications Act of 1934, as amended, applica¬ 
tions for which must be filed on other forms provided for 
the purpose, which will be furnished by the Commission 
upon request. 

(Submit in duplicate direct to Federal Communications 
Commission, Washington, D. C. Swear to one copy) 
Before executing application see Communications Act 
of 1934, as amended, part 1 (Rules of Practice and Pro- 
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eedure) and part 3 (Standard Broadcast Rules) of the 
Commission’s Rules and Regulations and the Standards 
of Good Engineering Practice Concerning Standard 
Broadcast Stations. 

To the Federal Communications Commission: 

1. Name of applicant 1 Albuquerque Broadcasting Com¬ 
pany (NSL) 

2. Call letters KOB 

3. Post-office address: State New Mexico City 
Albuquerque. 

Street and number 424 West Gold Avenue. 

4. Special service authorization requested: 


Terms of present license 

(a) Class - 

(b) Frequency 1030 kc. 

(c) Power 10,000 watts. 

(d) Hours of operation 

Unlimited 

(e) Other pertinent 


Assignment requested 

(a) Class _ 

(b) Frequency 770 kc. 

(c) Power 50,000 watts. 

(d) Hours of operation 

Unlimited . 

(e) Other pertinent 

terms _ 


227 5. (a) Period of time or extension of time re¬ 

quested for special service (not to exceed term be¬ 
yond regular license period) Until 3:00 A. M. February 
1,1942, which is the expiration date of the license of KOB. 

(b) Is it expected that the need for such special service 
will be satisfied in the time requested? 

SEE EXHIBIT NO. 1 

6. (a) Describe in general the new equipment neces¬ 

sary to operate as contemplated by the application: 

Equipment specified in application for modification of 
construction permit granted on 7/8/40, modified to operate 
on the frequency 770 he. 

(b) Attach hereto a detailed description 2 of the new 


1 Name must be identical with that in existing license. 

2 Give detailed description of equipment by completing FCC Form 
No. 301, sections 17, 18, 19, and 20. 
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construction or installation and modification of existing 
transmitting equipment. 

7. Attach details of the special service proposed to be 
rendered as follows: See Exhibit No. 1 

(a) Complete outline of proposed special service. 

(b) Purpose to be served by such service. 

(c) Qualifications of persons supervising proposed spe¬ 
cial service. 

(d) Any other pertinent information to show applica¬ 
tion should be granted. 

8. If for extension of existing special service authoriza¬ 
tion : Not applicable 

(a) Attach complete report showing progress of oper¬ 
ation under existing authorization. 

(b) Attach statement showing requirement for further 
authorization. 

9. Attach statement in accordance with the provisions 
of part 1, section 1.366, of the Rules and Regulations show¬ 
ing: See Exhibit No. 1 

(a) Why the requested operation may not be granted 
on a regular basis under the existing rules governing the 
operation of standard broadcast stations. 

(b) That experimental operation as provided for by 
part 3, section 3.32, of the Rules and Regulations is not 
essential to special service. 

(c) That public interest, convenience, and necessity will 
be served by granting the authorization requested. 

10. The applicant hereby represents that in filing this 
application, no request is made for a construction permit, 
radio station license, renewal of an existing radio station 
license, or modification of an existing radio station license, 
within the meaning of sections 307, 308, 309, or 319 of the 
Communications Act of 1934, as amended, and agrees that 
this application is filed subject to the following express 
conditions: 

(1) The instrument of authorization herein requested 
will be issued on a temporary basis only, in no event for 
a service or a term other or beyond that authorized under 


52 


the existing radio station license to the applicant described 
in paragraph 4 of this application and will be subject to 
cancelation by the Commission at any time without notice 
or hearing. 

(2) The applicant will waive any claim to the use of 
the frequency involved or of the ether as against the regu¬ 
latory power of the United States because of the previous 
use of the same whether by license or otherwise. 

Dated this 25th day of October, 1941 

Albuquerque Broadcasting Co. (NSL) 

(Must be identical with item 1) Applicant. 

By /s/ T. M. Pepperday 
President 

Official. 

(Be sure all necessary information is furnished) 

228 State of New Mexico 

County of Bernalillo ss: 

T. M. Pepperday., being first duly sworn upon his oath, 
affirmed according to law, deposes and says that he is the 
President of Albuquerque Broadcasting Co. (NSL) above- 
named applicant, and that the facts stated in the foregoing 
application and all exhibits attached thereto are true of 
his own knowledge, except as to such statements as are 
therein stated on information and belief, and as to such 
statements he believes them to be true. 

/s/ T. M. Pepperday 
Affiant. 

Subscribed and sworn to be before me this 25th day of 
October, 1941 

/s/ Velma Putnam 
Notary Public. 

(SEAL) 

(Notary public’s seal must be affixed where law of juris¬ 
diction requires, otherwise state that law does not require 
seal.) 

My commission expires November 27,1943. 
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• * * • 

Federal Communications Commission 
Oct 27 1941 Office of Secretary 

229 Exhibit No. 1 

Radio Station KOB is licensed to operate on 
the frequency 1030 kc at Albuquerque, New Mexico, with 
10 kw power. The only other facilities assigned to this 
frequency are Radio Stations WBZ, Boston, Massachusetts, 
and WBZA, Springfield, Massachusetts. WBZ operates 
with 50 kw power, unlimited time. WBZA operates with 
1 kw power, unlimited time and is synchronized with WBZ. 

Prior to March 29, 1941, Radio Station KOB operated 
on the frequency 1180 kc with 10 kw power, unlimited time. 
No other station operated on that frequency at night. 

On May 7,1940, the Commission granted the application 
of KOB for a construction permit specifying the fre¬ 
quency 1180 kc and increasing the power to 50 kw, employ¬ 
ing a conventional antenna system day and night. On 
July 8, 1940, this outstanding construction permit was 
modified to specify a different type of transmitter. 

The construction authorized in the above-mentioned con¬ 
struction permit, by April, 1941, was completed in every 
respect in accordance with the construction permit, except 
that the frequency for which the transmitter was built 
was 1030 kc instead of 1180 kc. 

The above-mentioned construction permit is still out¬ 
standing in favor of Station KOB and the completion date 
specified therein has been extended to December 2, 1941. 

On June 3,1941, the Commission granted a special serv¬ 
ice authorization (B5-SSA-1) to operate Station 

230 KOB for a period of six months, on the frequency 
1030 kc with 50 kw power, day, and 25 kw power 

at night. Station KOB has been and is operating, pur¬ 
suant to this special service authority, which expires on 
November 30,1941. 
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On October 14, 1941, the Commission granted a modi¬ 
fication of the above-mentioned special service authority, 
which modification specified the frequency 770 kc, with all 
other terms and conditions of the special service author¬ 
ity remaining the same. Station KOB is now in the pro¬ 
cess of converting its operation to the frequency 770 kc 
in accordance with the provisions of the aforesaid modified 
special service authority. This conversion will be effected 
in the very near future. 

The change of the licensed frequency of Station KOB 
from 1180 kc to 1030 kc, on March 29,1941, was occasioned 
by the reallocations resulting from the effectuation of the 
the North American Regional Broadcast Agreement. In 
order to obtain a regular license for 50 kw power on 1030 
kc, the Rules and Standards of the Commission appeared 
to require Station KOB to operate at night with a di¬ 
rectional antenna system that would give the normally 
required protection to the secondary service area of Sta¬ 
tion WBZ, Boston, Massachusetts. 

The outstanding construction permit above referred to 
has not been modified by the licensee to specify 1030 kc or 
a directional antenna system for nighttime use for the fol¬ 
lowing reasons: 

(a) When the United States government published its 
preliminary notification to Havana of the assignments to 
the United States stations, on September 11, 1940, and in¬ 
cluded therein the assignment of KOB to 1030 kc as a 
Class II station, Station KOB filed an “Expression of 

Views” in which it called the attention of the Corn- 
231 mission to the fact that such an assignment would 
deprive many thousands of rural listeners of second¬ 
ary service from KOB. The aforesaid “Expression of 
Views” are incorporated herein by reference. 

(b) As a result of informal conferences with appro¬ 
priate officials of the Commission, Station KOB made field- 
intensity recordings, in December of 1940, of the signals 
of WTBZ, WCAU and WTAM. These recordings were 
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made at Albuquerque, New Mexico, and showed that KOB, 
operating with WBZ on 1030 kc, would not continue to 
render the secondary service that it had rendered for a 
long period of years. The recordings further showed that 
Station KOB could operate on the frequency 1200 kc with 
Radio Station WCATJ and not he limited within its nor¬ 
mally-protected secondary service area. As a result of 
the above-mentioned recordings, the licensee of KOB un¬ 
derstood that its final assignment under the Treaty would 
be to 1200 kc. 

(c) At the engineering conferences held by the Havana 
Treaty signatories in Washington, in January, 1941, the 
delegates of the Mexican government requested certain 
frequency shifts to protect the secondary service area of 
their station operating at Mexico City on 1220 kc. Pursuant 
to this request, Station WOAI was assigned to 1200 kc 
and Station WCATJ to 1210 kc. The delegates of the Mexi¬ 
can government objected to KOB operating on the 

232 frequency 1210 kc with WCATJ. Consequently, Sta¬ 
tion KOB was left temporarily to the assignment of 
1030 kc. 

(d) Station KOB again objected to its assignment to 
1030 kc as a Class II station on the grounds that it would 
deprive many listeners in the Rocky Mountain Region of 
a very urgentlv-needed service. This objection was with¬ 
drawn after conferences with appropriate officials of the 
Commission made it clear that Station KOB could accept 
a regular license on 1030 kc without prejudice to its raising 
the question of reinstatement as a secondary-service facil¬ 
ity by another appropriate instrument to be filed at a later 
date. 

(e) After several conferences with the engineering 
officials of the Commission, the Commission undertook to 
take field-intensity recordings, at Albuquerque, New Mex¬ 
ico, of several Eastern dear-channel stations for the pur¬ 
pose of determining whether the assignment of KOB to 
another clear-channel frequency would permit it to render 
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substantial secondary service. These recordings were 
taken in the Spring of 1941, but because of high static 
levels, the conclusions that would be drawn therefrom 
were of dubious accuracy. Station KOB understands that 
further recordings will be taken during the Fall 

233 and Winter months of 1941 with the view of obtain¬ 
ing more accurate information on the conditions that 

can be expected on the frequencies under consideration. 
As soon as these recordings are completed, Station KOB 
intends to file an application for modification of its out¬ 
standing construction permit to specify the frequency and 
the antenna system that those recordings show would be 
best-fitted for the operation of Station KOB in the public 
interest, convenience, and necessity. It appears likely 
that the filing of this modification, and an application for 
license pursuant thereto, will be delayed for a period of 
from three to six months from the present date. 

(f) In view of the foregoing, it is clear that Station 
KOB is not able, at the present time, to modify the out¬ 
standing construction permit and specify the directional- 
antenna system that appears necessary to obtain a regu¬ 
lar license with 50 lew power on the frequency 1030 kc, 
770 kc or any other frequency which might later prove to 
be suitable for the operation of Station KOB. It also ap¬ 
pears that the operation requested herein may not be 
granted on a regular basis under the existing Rules and 
Standards of the Commission governing the operation of 
Station KOB on the frequency 1030 kc or the frequency 
770 kc. 

234 The experimental operation provided for by Sec¬ 
tion 3.32 of the Rules and Regulations is not essen¬ 
tial to the special service herein sought. 

On the basis of recordings taken on the signals of cer¬ 
tain Eastern clear-channel frequencies, including the fre¬ 
quency 770 kc, it does not appear that objectionable in¬ 
terference will result to the secondary service area of Sta¬ 
tion WJZ, New York City, New York, from the operation 
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of Station KOB on the frequency 770 kc with 50 kw 
power. These recordings are in the possession of the 
Commission and are incorporated herein by reference. 
However, by the very nature of the authority herein re¬ 
quested, the applicant understands that should objection¬ 
able interference result from this proposed operation, that, 
in the Commission’s opinion, would adversely affect the 
public interest, convenience, and necessity, the Commission 
has full power to require Station KOB to reduce its night¬ 
time power to the point necessary to eliminate the adverse 
effect upon the public interest. 

On the basis of the foregoing, it is submitted that the 
public interest, convenience, and necessity would be served 
by the special service proposed by Station KOB in the in¬ 
stant application. 

# • • • 

267 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re: 

ALBUQUERQUE BROADCASTING COMPANY (KOB) 
Albuquerque, New Mexico, modified 
Special Temporary Service Authorization 
on motion of the Commission, October 14,1941. 

FILE NO. B5-S-130 

Order 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C. on the 25th 
day of November, 1941, 

Upon consideration of the petition for rehearing filed 
October 29, 1941, by the National Broadcasting Company 
(WJZ), New York, N. Y., directed against the action of 
the Commission on its own motion October 14,1941, modi¬ 
fying the special temporary service authorization (B5-S- 
130) of Albuquerque Broadcasting Company (KOB), Al¬ 
buquerque, New Mexico, so as to authorize operation of 
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station KOB on the frequency 770 kc with power of 25 
kw night, 50 kw day, unlimited time, and the opposition 
filed November 6, 1941, by Albuquerque Broadcasting 
Company (KOB) to the petition of National Broadcast¬ 
ing Company (WJZ) for rehearing, 

IT APPEARING that the operation of Station KOB in 
accordance with said temporary service authorization of 
which petitioner complains is temporary and that the Com¬ 
mission has power under the Communications Act of 1934 
to ascertain by actual operation on a temporary bssis 
what facilities to be used by Station KOB on a regular 
basis would best serve public interest, convenience and 
necessitv, and 

IT FURTHER APPEARING that if and when any 
assignment on a regular basis is made to Albuquerque 
Broadcasting Company (KOB) which, in any way, ag¬ 
grieves or adversely affects petitioner’s interests, peti¬ 
tioner will have 20 days from and after the effective date 
of any such action within which to file a petition for re¬ 
hearing, 

268 NOW THEREFORE, IT IS ORDERED: That 
the petition of National Broadcasting Company (WJZ) for 
rehearing in the above-entitled matter BE, AND IT IS 
HEREBY, DENIED. 

FEDERAL COMMUNICATIONS COMMISSION, 

/s/ T. J. Slowie 
T. J. Slowie 
Secretary. 

• • • • 

293 Order 

At a session of the Federal Communications 
Commission, held at its offices in Washington, D. C. on 
the 6th day of January, 1942. 

Upon consideration of the petition for rehearing filed 
December 15, 1941, by the National Broadcasting Com¬ 
pany, Inc. (WJZ), New York, N. Y., directed against the 
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action of the Commission November 25, 1941, granting in 
part the application of Albuquerque Broadcasting Com¬ 
pany (KOB) Albuquerque, New Mexico, for modification 
of special temporary service authorization so as to author¬ 
ize operation of Station KOB on the frequency 770 kc with 
power of 25 kw night, 50 kw day, unlimited time, for a 
period beginning November 30, 1941, and ending in no 
event later than January 9,1942; 

IT APPEARING that the operation of Station KOB of 
which petitioner complains is temporary and that the 
Commission has power under the Communications Act of 
1934 to ascertain by actual operation on a temporary basis 
what facilities to be used by Station KOB on a regular 
basis would best serve public interest, convenience and 
necessity; and 

IT FURTHER APPEARING that if and when any 
assignment on a regular basis is made to Albuquerque 
Broadcasting Company (KOB) which, in any way, ag¬ 
grieves or adversely affects petitioner’s interests, peti¬ 
tioner will have 20 days from and after the effective date 
of any such action within which to file a petition for 
rehearing. 

NOW THEREFORE, IT IS ORDERED: That the pe¬ 
tition of National Broadcasting Company, Inc. (WJZ) for 
rehearing in the above-entitled matter BE AND IT IS 
HEREBY DENIED 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie 
T. J. Slowie, 

Secretary. 

cc—Radio Station WJZ 
” ” KOB 

W. Theodore Pierson 
D. M. Patrick, Philip J. Hennessey, Jr., 

A. L. Ashby & Henry Ladner 

• * * • 
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1704 Docket No. 

KOB Exhibit 13 

Hearing before Federal Communications 
Commission Jan 2 1945 

Excerpt from Exhibit 14-A, entitled “ Federal Com¬ 
munications Commission, Washington, D. C., Outstanding 
Developmental Licenses and Special Service Authoriza¬ 
tions in the Broadcast Band,” presented by Chairman Fly 
of the Federal Communications Commission at the hear¬ 
ings before the Committee on Interstate and Foreign Com¬ 
merce, House of Representatives, Seventy-Seventh Con¬ 
gress, Second Session, on a Comparative Print Showing 
Proposed Changes in the Communications Act of 1934, As 
Amended, and H. R. 5497, A Bill to Amend The Com¬ 
munications Act of 1934, and for Other Purposes, on June 
25,1942: 

“KOB 

“On May 7, 1940, the Commission granted KOB, Al¬ 
buquerque, N. M., a construction permit to increase its 
power from 10 to 50 kilowatts on its then regularly li¬ 
censed assignment of 1180 kilocycles, unlimited time. In 
the reallocation of frequencies under the terms of the 
North American Regional Broadcasting Agreement (N. A. 
R. B. A.), no provision was made for the United States 
stations using 1180 kilocycles to continue operating on a 
common channel and assignments had to be found for 
them on frequencies already assigned to other United 
States stations. In the preliminary list of N. A. R. B. A. 
assignments published in September 1940, KOB was listed 
for 1030 kilocycles, a clear channel on which WBZ, Boston, 
Mass., was assigned as the dominant station. KOB ob¬ 
jected to this assignment, contending that interference 
from WBZ would eliminate its secondary service, and WBZ 
also objected, claiming serious curtailment of its secondary 
service. 

“During December 1940, engineers for station KOB 
made field intensity recordings of the signals of WBZ and 
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WCAU (Philadelphia) at Albuquerque. These measure¬ 
ments indicated that the limitation from WBZ was ma¬ 
terially higher than that from WCAU. However, at the 
time of the North American Regional Radio-Engineering 
meeting in January 1941, the proposed frequency of 
WCAU was changed from 1200 to 1210 kilocycles in order 
that WCAI, (WOAI) San Antonio, Tex., could operate on 
1200 kilocycles with less possibility of interference to Mexi¬ 
can class I-A station on 1220 kilocycles. The Mexican 
delegation objected to the assignment of KOB to 1210 
kilocycles because of the possibility of interference to Mexi¬ 
can class I-A station on 1220 kilocycles. The original as¬ 
signment of KOB to 1930 (1030) kilocycles was confirmed 
until such time as the Commission could made (make) a 
determination of the most suitable assignment, and a regu¬ 
lar license, effective March 29, 1941, was issued to KOB 
for this frequency with 10 kilowatts. 

“A field strength recording program was undertaken 
by the Commission in March 1941 to determine the rela¬ 
tive signal intensities of a number of eastern clear-channel 
stations in the service area of KOB. Before sufficient 
data could be collected, atmospheric conditions necessitated 
suspension of the recording program. 

“On June 3, 1941, the Commission issued a special serv¬ 
ice authorization to KOB for 1030 kilocycles, 25 kilowatts 
night, 50 kilowatts day, and on October 14, 1941, modified 
that special service authorization to 770 kilocycles inas¬ 
much as there were indications that less interference 
would be received in the KOB service area from WJZ, the 
dominant station on that channel, than from WBZ. 
1705 “Further recordings of WBZ and WJZ (as well 
as some other stations) were made at Grand Island, 
Nebr., and Kingsville, Tex., beginning in December and 
continuing until the end of February 1942. The results 
obtained at Grand Island are in general conformity with 
the results predicted from the use of data available to 
the engineering department; however, the results at Kings- 
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ville were so far from normal as to indicate some local dif¬ 
ficulty which rendered the measurements worthless. 

a The problem of where KOB should be permanently 
assigned is still under consideration. In the meantime it 
is operating on 770 kilocycles under a special service au¬ 
thorization which expires September 13,1942.” 

• • • • 

352 F. C. C. Form 304 File No. B5-MP-1738 

Revised March, 1941 Call letters KOB 

UNITED STATES OF AMERICA 

1 FEDERAL COMMUNICATIONS COMMISSION 

Date Filed 2-3-44 

APPLICATION FOR (Modification of Construction 
Permit) FOR AN EXISTING STANDARD 
BROADCAST STATION 1 

(Submit application and all exhibits, in triplicate, except 
as otherwise required in this form or the Standards of 
Good Engineering Practice Concerning Standard Broad¬ 
cast Stations, to Federal Communications Commission, 
Washington, D. C. Swear to at least two copies. If space 
provided is insufficient attach inserts.) 

Before executing application see Communications Act 
of 1934, as amended, Part 1 (Rules of Practice and Pro¬ 
cedure), Part 2 (General Rules and Regulations), and Part 
3 (Standard Broadcast Rules) of the Commission’s Rules 
and Regulations and the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. All 
technical terms, such as “normally protected contours” 
and “objectionable interference”, are for convenient refer¬ 
ence only and are to be construed as having the same mean¬ 
ing as when used in the Rules and regulations and the 


1 If any information or documents which are already on file with 
the Commission are required to be filed with the application, proper 
reference thereto should be made herein, together with a statement 
that there has been no change therein since date of filing thereof. 
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Standards. The use of the terms “normally protected con¬ 
tour s’ 1 and “objectionable interference” shall not be taken 
as implying any right to protection of such contours or 
from such interference. 

TO THE FEDERAL COMMUNICATIONS 
COMMISSION: 

1. Name of applicant 2 ALBTJQXJERQTJE BROAD¬ 
CASTING COMPANY (NSL) 

2. Post-office address: State New Mexico City Albu¬ 
querque 

Street and number 420 West Gold Averme 

3. Is this application for— 

(a) Authorization to change present location of trans¬ 
mitter of existing station? No. If so, what is distance in 
miles between present location and proposed location of 
transmitter? 

(b) Approval of transmitter location and antenna sys¬ 
tem? No 

353 (c) Authorization to change maximum rated 

carrier power, which necessitates installation of new 
equipment? No 

If so, applicant represents: 

(1) That present maximum rated 'carrier power is 
.watts. 

(2) That proposed maximum rated carrier power is 
.watts. 

(d) Authorization to install new equipment? No If 
so, indicate (by check mark) what new equipment is to 
be installed: 

(1) New transmitter No. (2) Change in system of 
modulation No. 

(3) Change in type or number of vacuum tubes in last 
radio stage No 

2 If a corporation, state exact corporate name; if a partnership, 
state the names of all partners, and the name under which the 
partnership does business: if an unincorporated association, state 
the name of an executive officer, the office held by him, and the name 
of the association. 
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(4) Change in automatic frequency control equipment 
No 

(5) Other changes (specify) No 

(e) Changes in antenna system No 

(f) Other changes (specify fully) To change the fre¬ 
quency specified in outstanding construction permit (B5-P- 
2783 as modified) from 1180 he to 770 he. 

APPLICANT PARTY TO ANY SUIT 

4. (a) Is applicant now, or has applicant been, party 
to a suit in any Federal court involving the monopolizing, 
or an attempt to monopolize radio communication directly 
or indirectly through control of the manufacture or sale 
of radio apparatus, by exclusive traffic arrangements, or 
by any other means, or of using unfair methods of com¬ 
petition? No. If applicant has been finally adjudged 
(“Yes” or “No”) 

guilty in any such case describe fully the proceeding, 
identify the court and show where records of the pro¬ 
ceeding may be obtained. If applicant is party to such a 
pending case describe fully the proceeding, identify the 
court and show where records of the proceeding may be 
obtained. In all other such cases to which applicant has 
been a party within the past ten years, identify the court 
and show where records of the proceeding may be obtained. 

(b) Is applicant directly or indirectly controlled by any 
person involved in such a proceeding? No 

(“Yes” or “No”) 

416 FEDERAL COMMUNICATIONS 

COMMISSION 
Washington 25, D. C. 

Notice 

In re application of Albuquerque Broadcasting Company, 

(KOB) 

Date filed February 3,1944 
For Modification of Construction Permit 
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Class of Service—Broadcast 
Class of Station—Broadcast 
Location—Albuquerque, New Mexico 
Operating Assignment Specified 
Frequency 770 kc 
Power 50 kw 

Hours of Operation Unlimited 
Docket No. 6584 
File No. B5-MP-1738 

In re application of Albuquerque Broadcasting Company, 

(KOB) 

Date filed February 3, 1944 

For License to cover C. P. (B5-P-2783) as modified and 
Authority to Determine Operating Power by direct 
measurement. 

Class of Service—Broadcast 
Class of Station—Broadcast 
Location—Albuquerque, New Mexico 
Operating Assignment Specified 
Frequency 770 kc 
Power 50 kw 

Hours of Operation Unlimited 
Docket No. 6585 

Files Nos. B5-L-1799 B5-Z-1583 
You are hereby notified that the Commission has exam¬ 
ined the above-described applications and has designated 
the matters for hearing for the following reasons: 

1. To determine the areas and populations which would 
receive primary as well as secondary service from Station 
KOB operating with either 10 kw or 50 kw on 1030 kc, as 
well as what other broadcast services are available to 
those areas and populations. 

2. To determine the areas and populations which re¬ 
ceive primary as well as secondary service from Station 
KOB operating with 25 kw - 50 kw LS on 770 kc as well as 
what other broadcast services are available to those areas 
and populations. 
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3. To determine the areas and populations which would 
receive primary as well as secondary service from Station 
KOB operating with 50 kw on 770 kc as well as what 
other broadcast services are available to those areas and 
populations. 

417 4. To determine the areas and populations which 

would be prevented from receiving primary or sec¬ 
ondary service particularly from Station WBZ should 
Station KOB operate with either 10 kw or 50 kw on 1030 
kc, as well as what other broadcast services are available 
to those areas and populations. 

5. To determine the areas and populations which are 
prevented from receiving primary or secondary service 
particularly from Station WJZ as the result of Station 
KOB operating with 25 kw - 50 kw-LS on 770 kc, as well 
as what other broadcasting services are available to those 
areas and populations. 

6. To determine the areas and populations which would 
be prevented from receiving primary or secondary service 
particularly from Station WJZ should Station KOB oper¬ 
ate with 50 kw on 770 kc as well as what other broadcast 
services are available to those areas and populations. 

7. To determine whether Section 3.25 of the Commis¬ 
sion’s Rules should be amended so as to permit the oper¬ 
ation of Station KOB as proposed in application B5-MP- 
1733. 

8. To determine whether the granting of these appli¬ 
cations would tend toward a fair, efficient and equitable 
distribution of radio service as contemplated by Section 
307(b) of the Communications Act of 1934, as amended. 

The applications involved herein will not be granted 
by the Commission unless the issues listed above are de¬ 
termined in favor of the applicant on the basis of a record 
duly and properly made by means of a formal hearing. 

The applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance 
in accordance with the provisions of Section 1.382(b) of 
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the Commission’s Buies of Practice and Procedure. Per¬ 
sons other than the applicant who desire to be heard must 
file a petition to intervene in accordance with the provi¬ 
sions of Section 1.102 of the Commission’s Buies of Prac¬ 
tice and Procedure. 

The applicant’s address is as follows: 

Albuquerque Broadcasting Company, 

Badio Station BOB, 

424 West Gold Avenue, 

Albuquerque, New Mexico. 

Dated at Washington, D. C., May 9,1944. 

BY THE COMMISSION, 

/s/ T. J. Slowie, 

T. J. Slowie 

Secretary. 

May 9,1944 

# * # * 

418 BULES referred to in attached Notice 

Section 1.382 (b) In order to avail himself of 
the opportunity to be heard, the applicant, in person or 
by his attorney, shall, within 15 days of the mailing of the 
notice of designation for hearing by the Secretary, file 
with the Commission a written appearance stating that he 
will appear and present evidence on the issues specified in 
the statement of reasons furnished by the Commission on 
such date as may be fixed for the hearing. In cases other 
than standard broadcast, high frequency broadcast, inter¬ 
national broadcast and television, the applicant will ac¬ 
company his appearance with an additional copy of his 
application and supporting documents. 

Section 1.102 Intervention. Petitions for intervention 
must set forth the grounds of the proposed intervention, 
the position and interest of the petitioner in the proceed¬ 
ing, the facts on which the petitioner bases his claim that 
his intervention will be in the public interest and must be 
subscribed and verified in accordance with Sec. 1.122. The 
granting of a petition to intervene shall have the effect 
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of permitting intervention before the Commission but shall 
not be considered as any recognition of any legal or equit¬ 
able right or interest in the proceeding. The granting of 
such petition shall not have the effect of changing or en¬ 
larging the issues which shall be those specified in the 
Commission’s notice of hearing unless on motion the Com¬ 
mission shall amend the same. 

Section 1.122 Pleadings. All pleadings (not including 
applications or amendments thereto) filed by any party 
represented by an attorney, shall be signed by at least 
one attorney of record in his individual name, whose ad¬ 
dress shall be stated. A party who is not represented by 
an attorney shall sign and verify his pleading and state 
his address. Except when otherwise specifically provided 
by rule or statute, pleadings signed by the attorney for a 
party need not be verified or accompanied by affidavit. 
The signature of an attorney constitutes a certificate by 
him that he has read the pleading; that to the best of his 
knowledge, information, and belief there is good ground 
to support it; and that it is not interposed for delay. If 
a pleading is not signed or is signed with intent to defeat 
the purpose of this rule, it may be stricken as sham and 
false and the matter may proceed as though the pleading 
had not been served. For a wilful violation of this rule 
an attorney may be subjected to appropriate disciplinary 
action. Similar action may be taken if scandalous or in¬ 
decent matter is inserted. 

• • • • 

430 Order 

The Commission having under consideration the 
petition (filed June 22, 1944) by Blue Network Company, 
Inc., licensee of Station WJZ, New York, N. Y., for leave 
to intervene in the hearing on the above-entitled applica¬ 
tions; 

IT IS ORDERED, This 28th day of June, 1944, that 
the petition BE, AND IT IS HEREBY, GRANTED. 
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BY THE COMMISSION, Paul A. Walker, Commissioner. 

T. J. Slowie, 

Secretary. 


Jun 28 1944 


• • • * 


432 Motion for Continuance 

Blue Network Company, Inc., licensee of Radio 
Station WJZ, New York, New York, and intervenor in the 
above-styled matter, respectfully requests that the hear¬ 
ing now scheduled to be held at Washington, D. C., on 
July 10, 1944, in Docket Numbers 6584 and 6585 be con¬ 
tinued for a period of ninety days from that date and in 
support of this request shows the following: 

1. On June 22, 1944, Blue Network Company, Inc., filed 
a petition to intervene in this proceeding and this petition 
was granted on June 28,1944. 

433 2. Commander Frank Kear, who was originally 
retained to prepare the engineering data on the is¬ 
sues involved in the proceeding, has been unable to com¬ 
plete his studies because of his military duties. Other 
engineers have been assigned to assist in the preparation 
of engineering data, but it will require additional time for 
them to complete their work. 

3. The undersigned counsel was retained in the above 
matter on June 20, 1944, and because of previous commit¬ 
ments will be unable to prepare himself for the hearing 
on the presently scheduled date. 

4. The only parties to the proceeding are the inter¬ 
venor and the applicant. Counsel for the intervenor has 
conferred with counsel for the applicant and has been in¬ 
formed that he will not object to the continuance herein 
requested. 

For the above reasons, it is respectfully requested that 
the Commission continue the hearing now scheduled for 
July 10, 1944, for a period of ninety days or to October 
9,1944. 



70 


BLUE NETWORK COMPANY, INC. 
Robert D. Swezey 
RCA Building, Radio City 
New York 20, New York 
Philip G. Loucks 
Verne R. Young 
Maurice M. Jansky 
National Press Building 
Washington 4, D. C. 

By (Signed) Philip G. Loucks 
Philip G. Loucks 

• • • • 

434 Order 

The Commission having under consideration the 
motion filed (June 30, 1944) by Blue Network Company, 
Inc., licensee of Radio Station WJZ, New York, N. Y., 
intervener in the hearing scheduled for July 10, 1944 in 
the above-entitled matter, for 90 days continuance of said 
hearing; and 

IT APPEARING, That the applicant and the intervener 
are the only parties to this proceeding; that the applicant 
has no objection to the granting of this continuance; and 
the Commission being fully informed in the premises; 

IT IS ORDERED, This 6th day of July, 1944, that the 
motion for continuance BE, AND IT IS HEREBY, 
GRANTED, and the hearing in the above-entitled mat¬ 
ter, now scheduled for July 10, 1944, BE, AND IT IS 
HEREBY, CONTINUED to Monday, October 9, 1944. 

BY THE COMMISSION, C. J. Durr, Commissioner. 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 


• • • • 


Jul 7 1944 
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470 Order 

The Commission having nnder consideration a pe¬ 
tition filed September 13, 1944, by American Radio Tele¬ 
phone Company (KXA), Seattle, Washington, requesting 
consolidation of the hearing now scheduled for October 9, 
1944, on the above-entitled applications with the hearing 
not yet scheduled on its application for modification of 
license (B5-ML-1193; Docket No. 6665) or, in the alter¬ 
native, to intervene in the hearing on the above-entitled 
applications; 

IT IS ORDERED, This 19th day of September, 1944, 
that the petition BE, AND IT IS HEREBY, GRANTED 
insofar as it requests intervention in the hearing on the 
above-entitled applications. 

By the Commission, C. J. Durr, Commissioner. 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 

Sep 201944 

• • # * 

488 Order 

It appearing that the hearing on the above-en¬ 
titled applications is now schedulued for 10:00 o’clock 
a. m. October 9, 1944 and that public interest, convenience 
and necessity will be served by a continuance of said 
hearing to 10:00 o’clock a. m. Monday, December 11,1944; 

NOW, THEREFORE, IT IS ORDERED, This 30th day 
of September, 1944, on the Commission’s own motion that 
the hearing on the above-entitled applications BE, AND 
IT IS HEREBY, CONTINUED to 10:00 o’clock a. m. 
Monday, December 11,1944. 

By the Commission, Ray C. Wakefield, Commissioner. 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 

• • * • 
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538 Order 

The Commission having under consideration a 
motion filed November 25, 1944, by Blue Network Com¬ 
pany, Inc. (WJZ), New York, N. Y., intervener in the 
hearing on the above-entitled applications, for thirty-day 
continuance of the hearing now scheduled for December 
11, 1944 on said applications, and the opposition filed No¬ 
vember 30, 1944 by Albuquerque Broadcasting Company 
(KOB) to said motion for continuance; 

IT IS ORDERED, This 1st day of December, 1944, that 
the motion for continuance BE, AND IT IS HEREBY, 
GRANTED IN PART, and the hearing on the above- 
entitled applications now scheduled for 10 o ’clock A. M. 
Monday, December 11, 1944, BE, AND IT IS HEREBY, 
CONTTNTJED to 10 o’clock A. M., Tuesday, January 2, 
1945. 

By the Commission, Ray C. Wakefield, Commissioner. 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 

Dec 21944 

• • • • 

541 “November 28, 1944. 

“Mr. Robert D. Swezey 
Blue Network Company, Inc. 

RCA Building 
30 Rockefeller Plaza 
New York 20, New York 
Dear Bob: 

“Mr. Pierson telephoned me last Saturday afternoon 
and asked me to set down in writing my recollection of 
a conference held in his office on June 30, 1944, which was 
attended by you and me, representing Station WJZ, and 
himself, representing Station KOB. 

“You will recall that I had just come into the matter 
and a hearing was scheduled to be held July 10, 1944, on 
specific issues set forth by the Commission in Docket Nos. 
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6584 and 6585. We desired further time to prepare for 
the hearing and we went to Mr. Pierson’s office to discuss 
the possibility of a continuance. Furthermore, we de¬ 
sired an opportunity to explore with Mr. Pierson the 
542 possibility of finding a solution other than that pre¬ 
sented by the issues growing out of Station KOB’s 
application for a regular assignment on the 770 kilocycle 
channel. Subsequently, Station WJZ filed a request for a 
continuance of the hearing with the consent of Station 
KOB, and the requested continuance was granted by the 
Commission. 

‘‘Several exploratory conferences looking to a solution 
of the problem differing from that presented by the issues 
were held but no solution satisfactory to the parties was 
found. 

“My recollection of the understandings reached during 
the conference in Mr. Pierson’s office is as follows: 

“1. That if Station KOB would consent to the con¬ 
tinuance sought by Station WJZ, the latter would not pro¬ 
test, during the litigation, any further extension of Station 
KOB’s special service authorization (on 770 kilocycles) 
which the Commission should see fit to grant. The litiga¬ 
tion referred to, of course, was the proceeding on the 
issues set forth in the Commission’s notice of hearing in 
Docket Nos. 6584 and 6585 mentioned above. 

“2. That in view of this, both parties would use their 
best efforts to avoid further delays. 

“I think it ought to be pointed out that it was not in 
my mind that by reason of these understandings Station 
WJZ was foregoing any rights which it might have had 
under the issues as then set out, to raise in connection 
with the hearing any pertinent question with respect to 
the validity of the special service authorization which had 
been previously granted by the Commission to Station 
KOB for successive periods. And, of course, the under¬ 
standing reached did not contemplate the circumstances 
as they have changed since that time. 
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“For reasons which I endeavored to explain fully dur¬ 
ing our meeting in Chicago last August, I was compelled 
to ask leave to withdraw from further participation in 
the matter. 

“With your permission I am sending a copy of this 
letter to Mr. Pierson. 

Yours very truly, 

/s/ Philip G. Loucks 
Philip G. Loucks ’ ’ 

• • # • 

1786 KOB EXHIBIT NO. 91 

WJZ 

FIELD INTENSITY GRAPHIC RECORDING 
AT ALBUQUERQUE, N. M. 

Docket No. 6854-5 

Hearing before Federal Communications Commission 
1/11/45. Electreporter, Inc., Official Reporter. 

Date Time MWT Field Intensity — 10% Time 


August 

17, 

1944 

12:00 

to 

1:00 

A.M. 

No signal 

• 

18, 

a 

12:00 

to 

12:49 

A.M. 

99 Microvolts/m 


18, 

a 

12:49 

to 

1:30 

A.M. 

97 


19, 

tt 

12:00 

to 

1:00 

A.M. 

89 


20, 

tt 

12:16 

to 

12:40 

A.M. 

101 


21, 

tt 

12:00 

to 

1:00 

A.M. 

95 


22, 

tt 

12:00 

to 

1:00 

A.M. 

95 

• 

23, 

tt 

12:00 

to 

1:20 

A.M. 

130.0 


24, 

tt 

12:05 

to 

1:00 

A.M. 

137 


25, 

tt 

12:00 

to 

12:43 

A.M. 

65 

• 

.25, 

tt 

12:43 

to 

1:00 

A.M. 

103 


26, 

tt 

12:00 

to 

1:00 

A.M. 

62 


27, 

tt 

12:00 

to 

3:00 

A.M. 

89 

• 

i 

29, 

tt 

12:00 

to 

12:45 

A.M. 

212 

i 

29, 

a 

12:45 

to 

1:00 

A.M. 

151 

1 

i 

30, 

tt 

12:00 

to 

1:00 

A.M. 

92 

i 

31, 

tt 

12:00 

to 

1:00 

A.M. 

145 
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Time MWT Field Intensity — 10% Time 
12:00 to 12:15 A.M. 


Date 


•September 1, 



1, 

it 


2, 

a 


3, 

it 


5, 

a 


6, 

a 

• 

7, 

u 

•October 

18, 

a 

• 

19, 

a 


21, 

n 

1787 

22, 

a 

October 

23, 

1944 

• 

24, 

u 


24, 

a 

• 

25, 

it 

• 

26, 

a 

• 

27, 

u 


28, 

u 

, 

30, 

u 

, 

31, 

a 

November 

1, 

a 


12:15 

to 

1:00 

A.M. 

12:00 

to 

1:00 

A.M. 

12:00 

to 

1:00 

A.M. 

12:00 

to 

1:00 

A.M. 

12:03 

to 

1:00 

A.M. 

12:01 

to 

12:55 

A.M. 

12:30 

to 

1:00 

A.M. 

12:02 

to 

1:00 

A.M. 

12:15 

to 

1:30 

A.M. 

12:15 

to 

1:30 

A.M. 

12:03 

to 

1:00 

A.M. 

12:00 

to 

12:23 

A.M. 

12:23 

to 

1:00 

A.M. 

12:01 

to 

1:30 

A.M. 

12:01 

to 

1:00 

A.M. 

12:20 

to 

1:08 

A.M. 

12:00 

to 

1:00 

A.M. 

12:05 

to 

1:00 

A.M. 

12:01 

to 

1:00 

A.M. 

12:01 

to 

1:00 

A.M. 

12:02 

to 

12:58 

A.M. 

12:00 

to 

12:18 

A.M. 

12:18 

to 

1:00 

A.M. 


109 

68 

71 

54 

66 

101 

131 

98 

125 

71 

71 

104 Microvolts/m 

73 

74 
115 
100 
125 

63 

56 

61 

66 

79 

111 

Too low to analyze 


2 , 

4, 

4 , 


Average of 34 nights=96 Microvolts/m—10% 
Median Value =95 Microvolts/m—10% 
Average does not include August 17, 1944. No signal 
Observed. 


* Corrected for 10 KW operation of WJZ. 
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1788 KOB EXHIBIT NO. 92 

WBZ 

FIELD INTENSITY GRAPHIC RECORDING 
AT ALBUQUERQUE, N. M. 

Date Time MWT Field Intensity — 10% Time 


August 

24, 

1944 

10:00 

to 

11:00 

P.M. 

153 Microvolts/m 

<< 

25, 

a 

10:00 

to 

11:00 

P.M. 

246 

<« 

26, 

a 

10:00 

to 

11:00 

P.M. 

278 

«« 

28, 

u 

10:00 

to 

11:00 

P.M. 

151 


29, 

it 

10:00 

to 

11:00 

P.M. 

206 

a 

31, 

it 

10:30 

to 

11:00 

P.M. 

194 

September 

1, 

a 

10:20 

to 

11:03 

P.M. 

282 

<< 

2, 

a 

10:00 

to 

11:00 

P.M. 

240 

a 

4, 

a 

9:15 

to 

10:00 

P.M. 

252 

a 

5, 

a 

9:22 

to 

10:15 

P.M. 

207 

October 

27, 

a 

10:00 

to 

10:30 

P.M. 

251 

<< 

30, 

a 

10:00 

to 

10:30 

P.M. 

284 

November 

3, 

a 

10:18 

to 

10:54 

P.M. 

315 


Average of 13 nights=235 Microvolts/m—10% 
Median Value =246 Microvolts/m—10% 
Docket No. 6854-5 

Hearing before Federal Communications Commission 
1/11/45. Electreporter, Inc., Official Reporter. 

2042 FEDERAL COMMUNICATIONS 

COMMISSION 
Washington 25, D. C. 

In the Matter of Clear Channel Broadcasting 
in the Standard Broadcast Band 
Docket No. 6741 

Order 

WHEREAS, this Commission and its predecessor, the 
Federal Radio Commission, have since November 11, 1928 
designated certain channels in the standard broadcast band 
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as *'‘clear channels” the purpose of which is to render 
service over large areas and to bring service to the rural 
population of the United States; and 
WHEREAS, there are still large areas of the continen¬ 
tal United States which have no radio service during the 
day and no primary radio service at night; and 
WHEREAS, the Commission has received many appli¬ 
cations requesting authorization for the operation of addi¬ 
tional stations and for the use of higher power on the 
clear channel frequencies; and 
WHEREAS, these applications raise issues which can 
more appropriately be considered in a general hearing 
than in a hearing limited to particular applications; and 
WHEREAS, the North American Regional Broadcast¬ 
ing Agreement expires March 29, 1946, and it is desirable 
to determine what, if any, changes are necessary in con¬ 
nection with clear channel assignments prior to a rene¬ 
gotiation of the treaty: 

NOW, THEREFORE, IT IS ORDERED, this 20th day 
of February, 1945, that a hearing be held before the Com¬ 
mission en banc commencing at 10:30 A. M. on May 9, 
1945, at the offices of the Commission in Washington, D. C., 
for the purpose of determining: 

1. What recommendation concerning the matters cov¬ 
ered by this order the Commission should make to the 
Department of State for changes in provisions of the 
North American Regional Broadcasting Agreement. 

2. Whether the number of clear channels should be in¬ 
creased or decreased and what frequencies in the standard 
broadcast band shall be designated as 1-A channels and 
as 1-B channels. 

3. What minimum power and what maximum power 
should be required or authorized for operation on clear 

channels. 

2043 4. Whether and to what extent the authorization 

of power for dear channel stations in excess of 
50,000 watts would unfavorably affect the economic ability 
of other stations to operate in the public interest. 
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5. Whether the present geographical distribution of 
clear channel stations and the areas they serve represent 
an optimum distribution of radio service or whether the 
fait*, efficient, and equitable distribution of radio service 
among the several states and communities specified in 
Section 307(b) of the Communications Act requires a geo¬ 
graphical redistribution at this time. 

6. Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

7. What new rules or regulations, if any, should be 
promulgated to govern the power or hours of operation 
of Class II stations operating on clear channels. 

8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized 
power or hours of operation of any presently licensed clear 
channel station. 

9. Whether and to what extent the clear channel sta¬ 
tions render a program service particularly suited to the 
needs of listeners in rural areas. 

10. The extent to which the service areas of clear chan¬ 
nel stations overlap and the extent to which this involves 
a duplication of program service. 

11. What recommendation, if any, the Commission 
should make to the Congress for the enactment of addi¬ 
tional legislation on the matters covered by this order. 

IT IS FURTHER ORDERED, that persons or organi¬ 
zations desiring to appear and testify shall notify the 
Commission of such intention on or before April 2, 1945, 
stating the names of all witnesses who will appear, the 
topic each will discuss and the time expected to be required 
for the testimony. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie, 

T. J. Slowie, 

Secretary. 
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2044 


Federal Conununications Commission 
Mar 23 1945. Office of Secretary 
Law Offices 

ANDREW G. HALEY 
Earle Building 
Washington 4, D. C. 


District 2724 


Philip M. Baker 

March 23, 1945 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

On behalf of American Broadcasting Company, Inc., 
licensee of radio station WJZ, New York, New York, there 
are transmitted herewith fifteen copies of a “ Petition to 
Postpone Decision” in Dockets No. 6584 and 6585. 

If there are any questions concerning this matter, will 
you kindly communicate with this office. 

Yours very truly, 

/s/ Andrew G. Haley 
Andrew G. Haley 


Enclosure 


• • • • 


2045 Petition to Postpone Decision 

Comes now AMERICAN BROADCASTING 
COMPANY, INC. (formerly Blue Network Company, Inc.), 
licensee of radio station WJZ, New York, New York, in¬ 
tervener in the above-entitled proceedings, and by its 
attorneys respectfully requests that the Commission post¬ 
pone its decision herein pending the entry of the final 
order in Docket No. 6741 entitled “In the Matter of Clear 
Channel Broadcasting in the Standard Broadcast Band.” 
In support whereof petitioner respectfully shows as fol¬ 
lows: 
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1. The above-entitled proceedings arose on the applica¬ 
tion of Albuquerque Broadcasting Company (KOB) for 
modification of construction permit to change frequency 
from 1180 kc. to 770 kc. (File No. B5-MP-1738) and for 
license to cover construction permit as modified and au¬ 
thority to determine operating power by direct measure¬ 
ment (File Nos. B5-L-1799 and B5-Z-1583). 

2. In effect the application in File No. B5-MP-1738 is 
for a change in operating assignment from 1030 kc. with 

10 kw. unlimited time to the frequency 770 kc. with 
2046 50 kw. unlimited time and involves the breakdown 
of the Class I-A Clear Channel 770 kc., the fre¬ 
quency on which radio station WJZ, petitioner’s key sta¬ 
tion, is the duly licensed Class I station. 

3. The hearing in the above entitled proceedings was 
held from January 2 to 12,1945, before an Examiner desig¬ 
nated by the Commission. Participants in the hearing 
were the applicant Albuquerque Broadcasting Company 
(KOB), intervener American Radio Telephone Company, 
licensee of radio station KXA, Seattle, Washington and 
petitioner, also an intervener. 

4. Subsequent to the conclusion of the hearing herein 
Proposed Findings of Fact and Conclusions were prepared 
by all parties and filed with the Commission on February 
19,1945. 

5. On February 20, 1945 the Commission promulgated 
its order in Docket No. 6741 entitled “In the Matter of 
Clear Channel Broadcasting in the Standard Broadcast 
Band” and designated May 9,1945 as the date for hearings 
to commence therein. 

6. In view of the pendency of said hearing it is sub¬ 
mitted that no useful purpose would be served by the 
Commission in making a determination herein with re¬ 
spect to the 770 kc. clear channel in advance of its deter¬ 
mination with respect to the allocation and use of all 
clear channels in Docket No. 6741. 

7. Any order which the Commission might enter herein 
would in all probability be only a temporary expedient 
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until the order in Docket No. 6741 became final when it is 
likely that this matter would have to be considered de novo. 
Under the circumstances a determination herein prior to 
the annunciation of the Commission’s policy with respect 
to clear channels would result in an unnecessary expendi¬ 
ture of time on the part of the Commision and the parties. 

8. Should the Commission notwithstanding proceed with 
its determination herein and should the course of the war 
permit the lifting of the present freeze on new con- 
2047 struction prior to the entry of a final order in 
Docket No. 6741, it is entirely possible that one or 
more of the parties to this proceeding might be compelled 
to undertake new construction which would not be in ac¬ 
cord with the Commission’s ultimate determination in 
Docket No. 6741. 

WHEREFORE, the premises considered, petitioner re¬ 
quests that the Commission postpone its decision herein 
pending the entry of the final order in Docket No. 6741. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. 

By /s/ Andrew G. Haley 
Andrew G. Haley 
1101 Earle Building 
Washington 4, D. C. 

/s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York, New York 
/s/ C. Clark Stover, Jr. 

C. Clark Stover, Jr. 

30 Rockefeller Plaza 
New York, New York 
/s/ Philip M. Baker 
Philip M. Baker 
1101 Earle Building 
Washington 4, D. C. 

Its Attorneys 


March 23,1945 
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2049 Federal Communications Commission 
Apr 2 1945. Office of Secretary 
PIERSON AND BALL 
Attorneys at Law 
Munsey Building 
Washington 4, D. C. 

April 2,1945 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington, D. C. 

Dear Sir: 

There are submitted herewith an original and fourteen 
copies of “Opposition to Petition to Postpone Decision 
and Alternative Prayer for Relief ,, , in the matter of the 
applications of Albuquerque Broadcasting Company 
(KOB), Albuquerque, New Mexico, Dockets Nos. 6584 and 
6585. 


If there should be any questions concerning this matter, 
please communicate with this office. 

Very truly yours, 

PIERSON AND BALL 
By /s/ Harrison T. Slaughter 
Harrison T. Slaughter 


Enel. 

• • * • 


2050 Opposition to Petition to Postpone Decision 
md Alternative Prayer for Relief. 

Comes now the Albuquerque Broadcasting Company 
(NSL), licensee of Radio Station KOB, Albuquerque, New 
Mexico, applicant in the above-entitled matter, and files 
this Opposition to the Petition of the American Broad¬ 
casting Company to postpone the decision in the above- 
entitled case and alternative request for relief. 

The applicant in the above-entitled matter opposes the 
request of the petitioner for the following reasons: 

1. KOB has been on a temporary status since the 
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Spring of 1941. In March, just before the effectuation 
of the North American Regional Broadcasting Agreement, 
informal conferences with the Commission officials made 
it clear that an early determination of appropriate sec¬ 
ondary service facilities for KOB would be made by the 
Commission. The pleadings in this case and the actions 
of the petitioners show that it has been their particular 
design from the beginning to delay as long as possible a 
final decision in the instant matter. The petition herein 
opposed is but another step in the furtherance of that 
design. 

2. The temporary license and present temporary spe¬ 
cial service authorization of KOB expires on May 

2051 1, 1945. It is submitted that the Commission should 
determine the permanent status of KOB before that 
date so that KOB will not be subjected to the vicissitudes 
of temporary and revocable authorizations. 

3. As is shown in the record of this case, a very im¬ 
portant facet of the KOB problem is that it be re-estab¬ 
lished as a Class-I Station internationally prior to the 
termination of the North American Regional Broadcast 
Agreement and prior to conferences held between the 
Treaty signatories preparatory to concluding a new agree¬ 
ment between the parties. The present agreement expires 
on March 29,1946, and conferences between the signatories 
to the treaty are in prospect in the immediate future look¬ 
ing forward to a renewal , a modification or an extension 
of that agreement. It is vital to the interests of KOB, its 
listeners, the residents of the Rocky Mountain States and 
this Government that a decision be made as to the interna¬ 
tional classification of KOB in the immediate future. 

4. While it may be the intention of the Commission to 
draw certain conclusions from the present clear-channel 
proceeding (Docket No. 6741) prior to the time of the nego¬ 
tiations of an extension, renewal or modification of the 
Treaty, it is not certain, in view of the extensive studies 
that appear necessary before the Commission will conclude 
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the issues raised in the above-mentioned clear-channel 
hearing concerning the use of clear-channels in the United 
States, that a determination will be made by the Commis¬ 
sion of the domestic use of clear-channel stations prior to 
the negotiation of an extension, renewal or modification 
of the Treaty. 

5. In view of the foregoing it is submitted that it is 
vital that the Commission come to an immediate determi¬ 
nation of the instant case in order that the interests of the 
listeners in this country will be protected from the haz¬ 
ards of inappropriate notification of priority of use for 
KOB to the other Havana Treaty signatories. 

In the alternative, in the event the Commission does not 
decide the instant case prior to May 1, 1945, KOB 
2052 requests that in view of the application for extension 
of its special service authority beyond May 1, 1945, 
filed by KOB on this date, and in view of the record com¬ 
piled at the hearing of the instant matter, the Commission 
take the following action: 

1. Find that the facts in the instant case clearly justify 
the Commission’s taking immediate steps to avoid any ces¬ 
sation of the present service rendered by KOB to the lis¬ 
teners of the Rocky Mountain States; and 

2. Find as a conclusion that the public interest will be 
served by the issuance of an interim order providing for 
the operation of KOB, with 50 kw day and 25 kw power 
night on the frequency 770 kc until a final decision is 
reached in the instant proceeding; and 

3. Issue an order providing for the operation of KOB 
on the frequency 770 kc with 50 kw power day and 25 kw 
power night until a final decision is reached in the instant 
case. 

Respectfullv submitted, 

ALBUQUERQUE BROADCASTING COMPANY (KOB) 

By /s/ W. Theodore Pierson 
W. Theodore Pierson 
and 
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/s/ Harrison T. Slaughter, 
Harrison T. Slaughter, 

Its Attorneys, 

506 Munsey Building, 
Washington 4, D. C. 

Dated: April 2,1945. 

• • • • 

2119 Order 

At a session of the Federal Communications Com¬ 
mission, held at its offices in Washington, D. C., on the 
3rd day of April, 1946; 

The Commission having under consideration a Motion 
filed March 5, 1946 by American Broadcasting Com¬ 
pany, Inc. (WJZ), New York, N. Y., to Dismiss the above- 
entitled applications of Albuquerque Broadcasting Com¬ 
pany (KOB), Albuquerque, New Mexico, on the ground 
that said applications request the use of the frequency 
770 kc, a clear channel presently assigned to Station WJZ, 
New York, N. Y., in a manner not authorized by Section 
3.25(a) of the Rules and Regulations of the Commission; 
and the opposition thereto filed by Albuquerque Broad¬ 
casting Co. (KOB), Albuquerque, New Mexico; and 
IT APPEARING, That the above-entitled applications 
were designated for hearing by the Commission and heard 
on January 2 to 12 inclusive, 1945; that American Broad¬ 
casting Company, Inc. (WJZ), New York, N. Y., and 
American Radio Telephone Company (K X A), Seattle, 
Washington, were interveners in said hearing; that the 
record in said hearing covers eight volumes containing 
one thousand and thirty-four pages of testimony and one 
hundred and fifty-two exhibits; that the applicant and in¬ 
terveners have filed Proposed Findings of Fact and Con¬ 
clusions; and that dismissal of these applications now 
would not conduce to the dispatch of the Commission’s 
business, good administration, or the ends of justice; 
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IT IS ORDERED, That the Motion of American Broad¬ 
casting Company, Inc. (WJZ), New York, N. Y., BE, 
AND IT IS HEREBY, DENIED. 

! BY THE COMMISSION 

T. J. Slowie, 

Secretary. 

Signed by above. Mailed by Apr 10 1946. Mail & Files. 

• * • • 

2123 Order 

At a session of the Federal Communications Com¬ 
mission, held at its offices in Washington, D. C., on the 
24th day of May, 1946; 

The Commission having under consideration the peti¬ 
tion of American Broadcasting Company (WJZ) described 
as a “Petition For Prompt Decision” upon the above 
entitled applications of Albuquerque Broadcasting Com- 
panv (KOB), 

IT IS ORDERED, That the petition BE, AND IT IS 
HEREBY DISMISSED. 

BY THE COMMISSION 
1 T. J. Slowie, 

Secretary. 

2127 FEDERAL COMMUNICATIONS 

COMMISSION 
Washington 25, D. C. 

Public Notice 96934 

August 9,1946 

Statement of Procedure to Be Followed by Commission in 
Connection With Applications to Operate on 
I-A Channels 

On February 4, 1946 the Commission issued a public 
notice which provided for the dismissal of all applications 
in conflict with Sections 3.22 and 3.25(a) and applications 
for frequencies not presently included in those available 
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for standard broadcast operation. On June 21, 1946 
another public notice was issued in which it was stated 
that daytime or limited time applications for operation on 
I-A frequencies would receive consideration only if the 
station proposed was less than 750 miles from the domi¬ 
nant I-A station on the channel, operating without a di¬ 
rectional antenna, or if the proposed station was to be 
within the 0.5 mv/m 50% skywave contour of a I-A sta¬ 
tion using a directional antenna; otherwise, the applica¬ 
tion would be placed in the pending files until after deci¬ 
sion in the Clear Channel Hearing, Docket No. 6741. 

With respect to the applications dismissed because of 
conflict with Section 3.25(a) under the February 5, 1946 
statement of policy an exception was made in the case of 
Station KOB which has now pending an application to 
operate unlimited time on 770 kc. This frequency is clas¬ 
sified as I-A under Section 3.25(a). This exception was 
made because of the peculiar situation with respect to 
Station KOB. Prior to the effective date of NARBA, 
KOB operated unlimited time on 1180 kc with 10 kw power, 
and no other station was licensed to operate nighttime on 
the same channel. Under the shift in frequencies necessi¬ 
tated by NARBA no comparable facility’ was available and 
Station KOB was assigned to 1030 kc as a class II station. 
This necessitated reclassification of Station WBZ at Bos¬ 
ton, Massachusetts, from I-A status to I-B status. Sub¬ 
sequently, because interference resulted between Station 
KOB and Station WBZ operating on 1030 kc the Com¬ 
mission assigned KOB to 770 kc, issuing a special service 
authorization to Station KOB. The frequency 770 kc under 
the Commission’s rules as presently written remains a I-A 
channel although KOB operates on it under a special 
service authorization, while 1030 kc under the Commis¬ 
sion’s rules remains a I-B channel even though no other 
station operates on that frequency nighttime. An anoma¬ 
lous situation, therefore, exists so far as the frequencies 
770 kc and 1030 kc are concerned. The Commission is 
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desirous of resolving this situation as soon as possible 
but cannot do so effectively until after the conclusion of 
the clear channel hearing. 

Accordingly, it is proposed that the KOB application 
and all other applications for operation on either 770 kc 
or 1030 kc be put in the pending files, until after a decision 
in the clear channel hearing. Any application which may 
be filed in the future for operation on either of these two 
frequencies will likewise be put in the pending files. 
2128 There are some applications pending before the 
Commission which do not request operation on a 
clear channel but are mutually exclusive with applications 
in the pending files requesting daytime or limited time 
operation on an adjacent channel which is a clear channel. 
Where there is such a situation, now or in the future, the 
Commission will designate for hearing all such mutually 
exclusive applications and will include an issue as to which, 
if any, of the applications should be granted. If as a 
result of the hearing it appears that the application which 
does not request operation on a clear channel is the one 
that should be granted, such application will be granted 
and the others denied. If it appears that were it not for 
the clear channel issue public interest would best be served 
by a grant of the application requesting operation on the 
clear channel, the other applications will be denied, and 
the application requesting authority to operate on a clear 
channel will be placed in the pending files until after a 
i decision in the clear channel hearing. 

• • * • 

2254 Memorandum Opinion and Order 

By the Commission 

Commissioner Sterling not participating. 

The Commission has before it (1) a petition filed Feb¬ 
ruary 17, 1948 by American Broadcasting Company 
(WJZ), New York, New York requesting relief in the pro¬ 
ceeding upon the application of Albuquerque Broadcasting 
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Company (KOB), Albuquerque, New Mexico for modifica¬ 
tion of construction permit, File No. BMP-1738, Docket 
6584, and for license to cover construction as modified and 
authority to determine operating power by direct measure¬ 
ment, File Nos. BL-1799 and BZ-1583, Docket No. 6585; 
and a statement in opposition thereto filed February 25, 
1948 by Albuquerque Broadcasting Company; (2) a peti¬ 
tion filed February 14, 1949 by American Broadcasting 
Company requesting immediate relief in the above proceed¬ 
ings and with respect to the above-entitled application of 
Albuquerque Broadcasting Company for extension of spe¬ 
cial service authorization, File No. BSSA-197, and an an¬ 
swer thereto filed February 23, 1949 by Albuquerque 
Broadcasting Company; and (3) a petition filed October 
8, 1948 by Albuquerque Broadcasting Company request¬ 
ing removal from the pending files and grant of its 
2255 above-mentioned applications, and a reply thereto 
filed November 12, 1948 by American Broadcasting 
Company. The two petitions filed by American Broad¬ 
casting Company, which for simplicity will hereinafter be 
referred to as WJZ, request essentially the same relief, 
specifically that the applications of Albuquerque Broad¬ 
casting Company, hereinafter referred to as KOB, for 
modification of construction permit and for license be de¬ 
nied, or, in the alternative that the record be reopened for 
further hearing on enlarged issues, that Westinghouse 
Radio Stations, Inc. (WBZ) Boston, Massachusetts be 
made a party respondent with an opportunity to show 
cause why its license should not be modified to specify a 
directional antenna, and that KOB be required to amend 
its application to show a directional antenna system. The 
first petition requested that this relief be afforded prior 
to May 1, 1948 and the second petition requests it prior 
to May 2, 1949 and prior to or concurrent with Commis¬ 
sion action on the application of KOB for extension of 
special service authorization. The above petition of KOB, 
filed October 8, 1948, requests that its applications be re- 
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moved from the pending files and be made the subject of 
an immediate decision establishing KOB and WJZ as 
Class I-B stations each with power of 50 kw, and each 
protecting the service area of the other through use of a 
directional antenna. Essentially the same relief was also 
requested in KOB’s answers to WJZ’s petitions. 

WJZ is licensed to operate on 770 kc as a Class I-A 
station with power of 50 lav. Prior to the effective date 
of the North American Regional Broadcasting Agreement 
(NARBA) KOB operated unlimited time on 1180 kc with 
10 kw power, and no other station was licensed to operate 
nighttime on the same channel. On May 7,1940, KOB was 
granted a construction permit authorizing an increase in 
power to 50 kw. Under the shift in frequencies necessi¬ 
tated by NARBA, no comparable facility was available 
and KOB was licensed to operate on 1030 kc as a Class II 
station with a power of 10 kw, unlimited time. This neces¬ 
sitated reclassification of WBZ, Boston, Massachusetts, and 
of the frequency 1030 kc from I-A to I-B status. On June 
3, 1941, the Commission issued a special service authoriza¬ 
tion to KOB for operation on 1030 kc with power of 25 kw 
nighttime and 50 kw daytime. Because of the severe in¬ 
terference which resulted between KOB and WBZ, this 
special service authorization was modified on October 14, 
1941, to specify the frequency 770 kc in lieu of 1030 kc. 
KOB has since operated under extensions of this authori¬ 
zation. The current extension expires April 1, 1949. The 
frequency 770 kc, under the Commission’s Rules as pres¬ 
ently written, remains a I-A channel although KOB oper¬ 
ates on it under a special service authorization; while 1030 
kc, under the Commission’s Rules, remains a I-B channel 
even though only WBZ operates on that frequency night¬ 
time. 

Subsequent to its assignment to 770 kc under special 
service authorization, KOB filed the above-mentioned ap¬ 
plications for modification of construction permit and for 
license to operate on 770 kc with 50 kw, unlimited time. 
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This application was designated for hearing on the issue, 
among others, “To determine whether Section 3.25 of the 
Commission’s Rules should be amended so as to permit 
the operation of Station KOB as proposed in application 
BMP-1738.” The hearing was held on January 2 to 12, 
1945 and WJZ participated therein as a party intervenor. 

Both parties have filed proposed findings. 

2256 On August 9, 1946, the Commission issued a Pub¬ 
lic Notice entitled “Statement of Procedure to be 
Followed by Commission in Connection with Applications 
to Operate on I-A Channels” which set forth the situation 
with regard to the KOB application and the frequencies 
770 kc and 1030 kc. The public notice stated that the 
Commission was desirous of resolving this situation as 
soon as possible but could not do so effectively until after 
the conclusion of the Clear Channel Hearing (Docket 
6741) which involves the question of classification of all of 
the clear channels. 1 Accordingly, the public notice pro¬ 
posed that the KOB application and all other applications 
then pending or -which might be filed in the future for 
operation on either 770 kc or 1030 kc be placed in the 
pending file until the conclusion of the Clear Channel 
Hearing. 

Both WJZ and KOB attack the Commission’s decision 
to delay a final determination in the instant proceeding 
until after a decision in the Clear Channel Hearing. The 
principal arguments advanced by WJZ in support of its 
request for a decision at this time are that the operation 
of KOB under its special service authorization causes 
severe interference to the secondary service area of WJZ; 
that this interference works a great injustice to WJZ 
which should not be permitted longer to continue; and 
that continued operation of KOB on 770 kc will jeopardize 
retention by the United States of Class I-A status on the 

1 This proceeding was inaugurated by the Commission’s order of 
February 20,1945, shortly after the record in the instant proceeding 
was closed. 
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frequency 770 kc in the forthcoming renegotiation of 
NARBA. KOB alleges that its operation on 770 kc re¬ 
ceives substantial interference within the normally pro¬ 
tected service area at certain times of the year, with a re¬ 
sultant loss of service by a substantial population in under- 
served areas; and there is no assurance that the Clear Chan¬ 
nel Hearing will be decided for a substantial period of time; 
and that a point has been reached where the public interest 
of the listeners in the area involved demands a decision 
on tjie instant applications irrespective of such action as 
the Commission may take in the Clear Channel Hearing. 

We are aware that the present situation on 770 kc is 
highly undesirable and should be resolved as soon as pos¬ 
sible. We remain of the opinion, however, that no satis¬ 
factory solution can he reached until after a determination 

w 

in the Clear Channel Hearing. The latter proceeding in¬ 
volves the future classification of all of the clear channels 

i 

whereas the instant proceeding involves the classification 
of only one such channel. We think it obviously undesir¬ 
able to attempt a determination of the issues in the Clear 
Channel Hearing piecemeal. It is likewise obvious that 
any decision in the instant case might be rendered a nullity 
by an incompatible determination in the Clear Channel 
case. In view of the very long delays which have already 
occurred in this case, it does not appear that an imme¬ 
diate decision is of transcendent importance. 

With regard to WJZ’s alternative request that the rec¬ 
ord be opened and further hearing held on enlarged issues 
with Westinghouse Radio Stations, Inc. (WBZ), Boston, 
Massachusetts a party respondent, the Commission, prior 
to the hearing in this case, twice refused requests by WJZ 
to enlarge the issues in a similar manner and to include 
WBZ as a party. Aside from any other reasons there 
may be for denying such relief we believe for the same 
reasons which compel delay in the final decision, that if 
the record in this proceeding is to be reopened, such fur- 
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ther hearing should not be held until after the conclusion 
of the Clear Channel Hearing. 

2257 We do not agree with the contention of WJZ that 
the continued operation of KOB on 770 kc under a 
special service authorization will necessarily result in the 
the loss of the Class I-A status of that frequency. The 
United States has never notified the assignment of KOB 
as 770 kc. The official recapitulative list of United States 
stations, sent to all nations signatory to NARBA, clearly 
indicates that the operation of KOB on 770 kc is tem¬ 
porary only and that its permanent assignment remains 
1030 kc. The United States has and will continue to pro¬ 
test any foreign assignments which do not give Class I-A 
protection on 700 kc. 

There remains to consider KOB’s application for exten¬ 
sion of its special service authorization on 770 kc. We 
believe that this operation should be permitted to continue 
until the problems raised by this case can be finally re¬ 
solved. In view of the long continued operation of KOB 
on 770 kc, we can see no reason for its immediate removal 
to a different frequency. Furthermore, until a final de¬ 
cision is reached in this case, any alternative assignment 
for KOB would necessarily be temporary in nature, and 
would only complicate what is already an unsatisfactory 
situation. 

Accordingly, IT IS ORDERED, this 24th day of March, 
1949, that the several petitions of American Broadcasting 
Company and Albuquerque Broadcasting Company enu¬ 
merated above are denied; 

IT IS FURTHER ORDERED, That the application of 
Albuquerque Broadcasting Company for extension of spe¬ 
cial service authorization (BSSA-197) is granted in part; 
and that the special service authorization for the operation 
of Station KOB on 770 kc, with power of 50 kw until 
local sunset and 25 kw nighttime, is extended for the 
period ending at 3:00 a. m. E. S. T., June 1,1949, or until 
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the Commission issues a final decision in Dockets 6584 and 
6585, whichever shall sooner occur. 

BY DIRECTION OF THE COMMISSION 

T. J. Slowie 

Secretary 

Released March 25,1949 

• * # # 

2278 Memorandum Opinion and Order 

By the Commission: Chairman Coy and Commis¬ 
sioner Walker not participating. 

We have before us a motion filed May 20, 1949, by 
American Broadcasting Company, Inc., licensee of Station 
WJZ, New York, New York, requesting that the Commis¬ 
sion (1) in the alternative, dismiss the above-entitled ap¬ 
plications of Albuquerque Broadcasting Company, Albu¬ 
querque, New Mexico, for modification of construction per¬ 
mit and license to operate on 770 kilocycles with power of 
50 kilowatts, unlimited time or grant the relief heretofore 
requested by petitioner in its petitions filed October 29, 
1945, February 17, 1948 and February 14, 1949, in the 
above-entitled proceeding; (2) grant the above alternative 
relief prior to or concurrent with action on the above- 
entitled application of Albuquerque Broadcasting Company 
for extension of special service authorization for the oper¬ 
ation of Station KOB on 770 kilocycles; and (3) afford 
oral argument on this motion. The relief requested in the 
above-mentioned earlier filed petitions was that the above 
applications of Albuquerque Broadcasting Company to be 
regularly licensed on 770 kc be denied or that the record 
be reopened for further hearing on enlarged issues. 

On March 24, 1949, we adopted a Memorandum Opinion 
and Order denying in its entirety the relief requested in 
the several earlier petitions filed by petitioner in this pro¬ 
ceeding. In re Applications of Albuquerque Broadcasting 
Company, Docket No. 6584, et ad., 4 RR 1419. Our reasons 
for denying the requested relief and the long history of 
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this proceeding are set forth fully in the above Memoran¬ 
dum Opinion and Order. Insofar as the instant motion 
again requests that the above applications of Albuquerque 
Broadcasting Company be denied or that further hear¬ 
ing be held, it is merely repetitious. Petitioner 
2279 has not alleged that there has occurred since our 
action of March 24, 1949, any change in circum¬ 
stances which would justify our reconsideration of these 
requests. We do not believe that such reconsideration 
would be conducive to the proper dispatch of the Commis¬ 
sion’s business nor consistent with the doctrine of adminis¬ 
trative finality. 

With regard to the request that the above applications 
of Albuquerque Broadcasting Company be dismissed, peti¬ 
tioner filed a motion to dismiss these applications on Feb¬ 
ruary 14, 1946, which was denied on April 3, 1946. Peti¬ 
tioner also filed a motion on October 15, 1948, requesting 
dismissal of two other applications requesting full time 
operation on 770 kilocycles which was der. led in a Memo¬ 
randum Opinion and Order adopted March 10, 1949. In 
re Applications of Eugene P. 0’Fallon, Inc., et al., 4 RR 
1342. Thus, the instant motion is somewhat repetitious 
in this respect as well. Petitioner asserts that the record 
already made in this proceeding is hopelessly inadequate 
to permit a determination of the issues raised, that in any 
case the applications of Albuquerque Broadcasting Com¬ 
pany can not be granted in their present form and that 
the retention of these applications in a pending status is 
contrary to our general policy with respect to applications 
for full time operation on clear channels. Regardless of 
such merit as petitioner’s first two arguments may have, 
we are of the opinion that a decision as to what further 
hearing or other proceeding may be necessary in order 
to permit a final determination with respect to a perma¬ 
nent assignment for Station KOB can best be made after 
a final decision in the Clear Channel Hearing, Docket No. 
6741. On August 9, 1946, we adopted a policy that all ap- 
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plications for full time operation on 770 kilocycles and 
1030 kilocycles would not be dismissed but would be placed 
in tbe pending file until after the conclusion of the Clear 
Channel Hearing. In our above mentioned Memorandum 
Opinion and Order of March 10, 1949, denying petitioner’s 
motion for dismissal of certain other applications for full 
time operation on 770 kilocycles we reaffirmed this policy 
for reasons set forth therein. Petitioner has not shown 
that the pendency of the applications of Albuquerque 
Broadcasting Company causes petitioner any damage and 
has not in our opinion alleged any facts which would jus¬ 
tify making an exception to or reversing our established 
policy with respect to applications for operation on 770 
and 1030 kilocycles. 

As set forth above, we have previously considered all of 
the questions raised by the instant motion. We do not 
consider therefore that oral argument on these matters 
would serve any useful purpose or would be conducive to 
the proper dispatch of the Commission’s business. 

Accordingly, It is ordered this 25th day of May, 1949, 
that the said petition of American Broadcasting Company, 
Inc. for dismissal of the above-entitled applications of 
Albuquerque Broadcasting Company is in all respects de¬ 
nied. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie 
T. J. Slowie 

Secretary 

Signed by above. Mailed by Jun 2 1949. Mail & Files. 

Released: June 1,1949 

• • • • 

2292 Motion to Deny Application and for 

Other Relief 

American Broadcasting Company, Inc., petitioner here¬ 
in, is the licensee of Station WJZ, New York, New York, 
which is licensed to operate with Class I-A status on the 
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frequency 770 kc. Albuquerque Broadcasting Company 
(KOB), Albuquerque, New Mexico, which is licensed to 
operate on 1030 kc, 10 kw, unlimited time, has applications 
pending for a construction permit and license to operate 
unlimited time on 770 kc. A grant of the KOB applications 
will require a reclassification of Station WJZ and a modi¬ 
fication of its license. Hearings on these applications were 
held in January 1945 (Dockets Nos. 6584 and 6585). 

Since November 1,1941 (almost eight years), KOB 
2293 has been operating unlimited time on 770 kc, with 
power of 25 kw night, 50 kw day, pursuant to the 
terms of a special service authorization. This operation 
has resulted in destructive interference to WJZ within a 
great part of its established service area, with the re¬ 
sultant loss of service by a large population, contrary to 
the provisions of Sections 303(f), 303(h), 309(a), and 
312(b) of the Communications Act. Attached hereto and 
made a part hereof is an affidavit which shows the extent 
of that interference. There is now pending before the 
Commission an application by KOB for further extension 
of the special service authorization for the period begin¬ 
ning September 1,1949. 

The position of petitioner with respect to the operation 
of KOB on 770 kc under the terms of the special service 
authorization, and with respect to its applications for con¬ 
struction permit and license on 770 kc, is fully defined in 
pleadings which have been filed in this proceeding. Briefly, 
it is that KOB’s construction permit and license applica¬ 
tions for 770 kc should be dismissed or denied forthwith, 
that its special service authorization on 770 kc should be 
terminated immediately, and that it should be required to 
operate on the frequency 1030 kc, to which it has been 
assigned. The petitions of October 29, 1945, February 17, 
1948, February 14, 1949, and May 10, 1949, wherein this 
position is set forth in full, are herein incorporated by 
reference and made a part hereof and the relief therein 
requested is again asked. 
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In denying the above petitions, the Commission stated 
(Memorandum Opinion and Order, March 24, 1949) that 
it was “aware that the present situation on 770 kc is 
highly undesirable and should be resolved as soon as 
possible”, but that “no satisfactory solution can be 
2294 reached until after a determination in the Clear 
Channel Hearing.” Although WJZ was and is of 
the opinion that the continued operation of KOB on 770 
kc is contrary to law, no appeal was taken from these 
rulings in the expectation that the situation would be sat¬ 
isfactorily resolved by an early decision in the clear chan¬ 
nel proceeding. This expectation of an early decision was 
engendered by official statements of the Commission and 
by other public statements of its representatives. It was 
expected, for instance, that the clear channel proceeding 
would be resolved prior to the convening of the Third 
North American Regional Broadcasting Conference, which 
now opens on September 13, 1949, in Montreal, Canada, 
and which has been postponed on several occasions. But 
the decision has not been reached and there are indications 
of further delay which may even be more extensive than 
that heretofore encountered. Under the circumstances, 
any expectation of continued uncontested acquiescence by 
WJZ in the operation of KOB on 770 kc would be un¬ 
warranted and contrary to the intentions of the parties in 
Dockets Nos. 6584 and 6585. 

It is also to be noted that the United States Senate has 
recently condemned the identical practice which the Com¬ 
mission has followed in this case for the past eight years. 
Section 7 of the McFarland Bill (S. 1973) contains an 
amendment to Section 308(a) of the Act referring to the 
procedures to be employed by the Commission in the 
exercise of its licensing functions. The accompanying re¬ 
port on this amendment states: 

“There has been confusion under the terms of existing 
law over the basic question of when and under what cir¬ 
cumstances a written application must be filed as the 
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initial step in license proceedings and when, by the 
2295 device of calling a license by some other name, the 
Commission, or applicants with the acquiescence of 
the Commission, have avoided this step . . . The amend¬ 
ment ... is directed against the administrative practice 
of issuing special service authorizations which have been 
held not to be licenses, and therefore persons affected by 
their issuance were precluded from relying upon them or 
challenging their propriety.” 95 Cong. Rec. 11313, Au¬ 
gust 9,1949. (emphasis supplied) 

Although the McFarland Bill has not yet become law, 
the Commission should heed this expression of Congres¬ 
sional disapproval. 

WHEREFORE, it is respectfully requested that the 
Commission 

(A) deny the application (BSSA-214) for extension of 
special service authorization by KOB, and 

(B) grant the relief heretofore requested by the peti¬ 
tioner in its petitions of October 29, 1945, February 17, 
1948, February 14,1949 and May 10,1949, and 

(c) afford oral argument on this motion. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. 

By /s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 
Haley, McKenna & Wilkinson 
/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

Second Floor, Duryea 
Building 

1101 Connecticut Avenue, 
N.W. 


August 23, 1949 


Washington 6, D. C. 

Its Attorneys 
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2296 Affidavit 

CITY OF WASHINGTON ) 

DISTRICT OF COLUMBIA ) ss: 

ROBERT E. L. KENNEDY, having been duly sworn, 
deposes and says: 

1. That he is a qualified engineer engaged in consult¬ 
ing engineering in the City of Washington, D. C., and a 
member of the firm of Kear and Kennedy, and that his 
qualifications are a matter of record with the Federal 
Communications Commission. 

2. That the firm of Kear and Kennedy has been re¬ 
tained by the American Broadcasting Company, Inc., to 
prepare an analysis of the interference now being received 
by WJZ in New York due to the special temporary oper¬ 
ation of KOB in Albuquerque, New Mexico. 

3 t That he has made an analysis of the degree of in¬ 
terference which is caused to WJZ by KOB operating with 
50 kw daytime hours and 25 kw nighttime hours. 

4. That under the Standards of Good Engineering 
Practice WJZ does suffer objectionable interference to its 
entire secondary service area and is restricted to its 1.36 

i * 

mv/m ground wave contour nighttime by interference 
from KOB. 

5. That he has prepared, or caused to be prepared 
under his immediate supervision, the two maps attached 
hereto, showing the magnitude of the reduction in WJZ’s 
nighttime service. 

6. That populations and areas affected by this inter¬ 
ference are as follows: 

2297 Area 

Population (sq. mi.) 

WJZ 0.5 mv/m 50% (secondary) 36,012,811 574,000 

WJZ 0.5 mv/m ground wave 14,932,561 20,550 

WJZ 1.36 mv/m ground wave 12,666,348 9,100 
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7. That the above figures represent a loss in service 
to WJZ under the Federal Communications Commission’s 
Standards of 23,346,463 persons and 564,900 square miles. 

8. .That the above statements are true and correct of 
his own knowledge except such statements as are on in¬ 
formation and belief, and as to such statements he be¬ 
lieves them to be true. 

/&/ Robert E. L. Kennedy 
Robert E. L. Kennedy 

Subscribed and sworn to before me this 23rd day of 
August, 1949. 

/s/ Ethna White 
Ethna White 

- Notary Public, D. C. 

(SEAL) 

My commission expires February 15,1951. 

2300 Affidavit of Service 

CITY OF WASHINGTON ) 

DISTRICT OF COLUMBIA ) ss: 

LORETTA CONNOLLY, being first duly sworn, deposes 
and says that on this 23rd day of August, 1949, she sent 
by regular mail, postage prepaid, copy of the foregoing 
“Motion to Deny Application and for Other Relief” to 
the following: 

Messrs. W. Theodore Pierson and 
Harrison T. Slaughter 
Ring Building 
Washington 6, D. C. 

Attorneys for Albuquerque Broadcasting Company 
T. P. Littlepage, Jr., Esquire 
Investment Building 
15th and K Streets, N. W. 

Washington 5, D. C. 

Attorney for American Radio Telephone Company 

/s/ Loretta Connolly 
Loretta Connolly 
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2283 DATE FILED 6-20-49 

F. C. C. Form No. 317 
Revised February 23,1944 

File No. BSSA - 214 
Call Letters K 0 B 
UNITED STATES OF AMERICA 

i FEDERAL COMMUNICATIONS COMMISSION 

Application for Standard Broadcast Station Special 
Service Authorization or Extension Thereof 1 

This application form may be used only in making ap¬ 
plication for a temporary “Special Service Authorization” 
as provided for by section 1.366 of the Commission’s Rules 
and Regulations. It may not be used and will not be 
accepted as an application for construction permit, for 
radio station license, for renewal of an existing radio sta¬ 
tion license or for modification of an existing radio sta¬ 
tion license, within the meaning of sections 307, 308, 309, 
or 319 of the Communications Act of 1934, as amended, 
applications for which must be filed on other forms pro¬ 
vided for the purpose, which will be furnished by the 
Commission upon request. 

(Submit in triplicate direct to Federal Communications 
Commission, Washington, D. C. Swear to at least two 
copies.) 

Before executing application see Communications Act 
of 1934, as amended, part 1 (Rules of Practice and Pro¬ 
cedure) and part 3 (Standard Broadcast Rules) of the 
Commission’s Rules and Regulations and the Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations. 

1 If any information or documents which are already on file with 
the Commission are required to be filed with the application, proper 
reference thereto may be made herein in lieu of refiling, together 
with a statement that there has been no change therein since date 
of filing thereof. 
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TO THE FEDERAL COMMUNICATIONS 
COMMISSION: 

1. Name of applicant 2 ALBJJQTJERQTJE BROAD¬ 
CASTING COMPANY (NSL) 

2. Call letters K 0 B 

3. Post-Office address: State New Mexico City 
Albuquerque 

Street and number 234 South Fifth Street 

4. Special service authorization requested: 


Terms of present license Assignment requested 


(a) 

Class . 

(a) 

Class . 

(b) 

Frequency 1030 kc. 

(b) 

Frequency 770 kc. 

(C) 

Power 10,000 watts. 

(c) 

Power 50,000 day; 
25,000 N watts. 

(cl) 

Hours of operation 
Unlimited 

(d) 

Hours of operation 
Unlimited 

(e) 

Other pertinent 
terms. 

(e) 

Other pertinent 
terms . 


5. (a) Period of time or extension of time requested 
for special service (not to exceed term beyond regular 
license period) from 3:00 A. M., EST, September 1, 1949, 
for next regular license period, or until Commission makes 
final decision in Dockets Nos. 6584 & 6585. 

(b) Is it expected that the need for such special service 
will be satisfied in the time requested? See Exhibit 1 

6. (a) Describe in general the new equipment neces¬ 
sary to operate as contemplated by the application: No 
new equipment is necessary. The equipment used is that 
specified in Construction Permit No. B5-P-2783, as later 
modified. 

2284 (b) Attach hereto a detailed description 3 of 

the new construction or installation and modification 
of existing transmitting equipment. 

2 Name must be identical with that in existing license. 

3 Give detailed description of equipment by completing FCC Form 
No. 301, sections 18, 19, 20, and 21. 
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71 Attach details of the special service proposed to be 
rendered as follows: 

(a) Complete outline of proposed special service. 

(b) Purpose to be served by such service. 

(c) Qualifications of persons supervising proposed 
special service. 

(d) Any other pertinent information to show applica¬ 
tion should be granted. 

SEE EXHIBIT NO. 1 

If for extension of existing special service authorization: 

(a) Attach complete report showing progress of oper¬ 
ation under existing authorization. 

(b) Attach statement showing requirement for further 
authorization. 

SEE EXHIBIT NO. 1 

9. Attach statement in accordance with the provisions 
of part 1, section 1.366, of the Rules and Regulations 
showing: 

(a) Why the requested operation may not be granted 
on a regular basis under the existing rules governing the 
operation of standard broadcast stations. 

fb) That experimental operation as provided for by 
part 3, section 3.32, of the Rules and Regulations is not 
essential to special service. 

(c) That public interest, convenience, and necessity will 
be served bv granting the authorization requested. 

SEE EXHIBIT NO. 1 

10. The applicant hereby represents that in filing this 
application, no request is made for a construction permit, 
radio station license, renewal of an existing radio station 
license, or modification of an existing radio station license, 
within the meaning of sections 307, 308, 309, or 319 of the 
Communications Act of 1934, as amended, and agrees that 
this application is filed subject to the following express 
conditions: 

(1) The instrument of authorization herein requested 
will be issued on a temporary basis only, in no event for 
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a service or a term other or beyond that authorized under 
the existing radio station license to the applicant described 
in paragraph 4 of this application and will be subject to 
cancellation by the Commission at any time without notice 
or hearing. 

(2) The applicant will waive any claim to the use of 
the frequency involved or of the ether as against the regu¬ 
latory power of the United States because of the previous 
use of the same whether by license or otherwise. 

Dated this 17 th day of June, 19 49. 

ALBUQUERQUE BROADCASTING COMPANY 

(NSL) Applicant 
By /s/ T. M. Pepperday 
President 

Subscribed and sworn to before me this 17th day of 
Jwne, 1949. 

/s/ Gertrude M. Brooks 
Notary Public. 

(SEAL) 

(Notary public’s seal must be affixed where law of juris¬ 
diction requires, otherwise state that law does not require 
seal.) 

My Commission expires 6/5/51 

(Be sure all necessary information is furnished) 

2285 EXHIBIT NO. 1 

The exhibit attached to the application for special 
service authorization (B5-MSSA-5), dated October 25, 
1941, and filed with the Commission on October 27, 1941, 
is specifically incorporated herein by reference. All the 
facts and circumstances related in that exhibit continue 
to be applicable, except as modified herein. Special service 
authorization No. B5-MSSA-5 was issued by the Commis¬ 
sion on November 25, 1941, for the period ending on Jan¬ 
uary 9, 1942, and it authorized operation on 770 kc with 
50 kw power day and 25 kw at night. The station (KOB) 
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has continued to so operate under extended special service 
authorization, the latest of which (BSSA-210) expires on 
September 1,1949. 

Application for modification of construction permit to 
authorize operation on 770 kc, with 50 kw power, unlimited 
time (B5-MP-1738), together with applications for license 
to cover (B5-L-1799) and authority to determine operating 
power by direct measurement (B5-Z-1583), were desig¬ 
nated for hearing by the Commission on March 28, 1944 
(Dockets Nos. 6584 and 6585). The hearing on these ap¬ 
plications was held by the Commission commencing Janu¬ 
ary 2, 1945, and ending January 12, 1945. Proposed find¬ 
ings of the applicant were filed on February 19, 1945. The 
Commission has not made a final decision on said applica¬ 
tions. 

In the event the Commission does not make a final de¬ 
cision on said applications before September 1, 1949, the 
applicant requests that the application for special service 
authorization filed herewith be granted for the next regular 
license period, or until such time as the Commission makes 
final decision m Dockets Nos. 6584 and 6585. 

* * • • 

2289 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C., on the 
31st day of August, 1949; 

The Commission having under consideration a motion 
filed August 23,1949, by American Broadcasting Company, 
Inc. (WJZ), New York, New York, requesting denial of 
the above-entitled application of Albuquerque Broadcast¬ 
ing Company, Albuquerque, New Mexico, for extension of 
special service authorization for the operation of Station 
KOB on the frequency 770 kc, with power of 50 kw day¬ 
time and 25 kw night, and other relief; and further re¬ 
questing oral-argument with respect to said motion; and 
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IT APPEARING, That since November 1941 Station 
KOB has been operating on the frequency 770 kc with 
power of 50 kw daytime and 25 kw nighttime under a 
special service authorization and extensions thereof; that 
the current special service authorization for this operation 
expires September 1, 1949; and that the above-entitled ap¬ 
plication requests an extension thereof; and 
IT FURTHER APPEARING, That petitioner has not 
previously opposed extensions of the said special service 
authorization for the operation of Station KOB; that the 
instant motion requesting denial of the above-entitled ap¬ 
plication was not filed until nine days before the expira¬ 
tion of the current special service authorization; and that 
said motion cannot properly be considered and disposed 
of by September 1,1949; 

IT IS ORDERED, That the said special service authori¬ 
zation for the operation of KOB on the frequency 770 kc 
with power of 50 kw daytime and 25 kw nighttime IS EX¬ 
TENDED to 3:00 A. M., EST, December 1,1949; that final 
aciton on the above-entitled application BSSA-214 IS 
WITHHELD pending consideration and dispositon of the 
said motion of American Broadcasting Company, Inc. re¬ 
questing denial of said application; that the request 
2290 of American Broadcasting Company, Inc. for oral 
argument on its aforesaid motion IS GRANTED; 
and that the Commission will hear said argument on Sep¬ 
tember 12, 1949 at 10:00 a. m. in Room 6121, New Post 
Office Building, 12th and Pennsylvania Avenue, N. W., 
Washington, D. C. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie 
T. J. Slowie 
Secretary 

« • • • 


(SEAL) 
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2306 Oral Argument 

Before the Federal Communications Commission 

Washington, D. C. 

September 12, 1949. 

In re: Motion of 

AMERICAN BROADCASTING CO., INC., 

New York, New York 

for denial of application of KOB (BSSA-214) for exten¬ 
sion of Special Service Authorization. 

The above-entitled matter came on for oral argument 
before Commissioners Wayne Coy (The Chairman), Paul 
A. Walker, Edward M. Webster, Robert F. Jones, and 
George E. Sterling, in room 6121 New Post Office Building, 
Washington, D. C., at 10:00 o’clock a. m. 

APPEARANCES: 

On behalf of the American Broadcasting Co., Inc.: 
James A. McKenna, Jr., Esq., 

1101 Connecticut Avenue, NW., 

Washington, D. C. 

On behalf of the Albuquerque Broadcasting Co.: 

W. Theodore Pierson, Esq., 

Ring Building, 

Washington, D. C. 

Also present: 

On behalf of the Federal Communications Commission: 

Dwight D. Doty, Esq. 

2307 Proceedings 

THE CHAIRMAN: We will hear oral argument 
on a motion filed August 23, 1949, by American Broad¬ 
casting Company, Inc., licensee of Station WJZ, New 
York, New York, requesting denial of the application File 
B-SSA-214 of Albuquerque Broadcasting Company for ex- 
tention of special service authorization for the operation 
of Station KOB, Albuquerque, New Mexico, on the fre¬ 
quency 770 kilocycles with power of 50 kilowatts daytime 
and 25 kilowatts night. 
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This matter was set for oral argument by the Com¬ 
mission’s order of August 31, 1949, in Docket No. 9436. 
The Commission has not been informed by counsel how 
much time they will need for their presentation. Initially 
each party has been allotted twenty minutes. Any re¬ 
buttal contemplated should be saved from that time. 

If any of counsel present feels that additional time will 
be required, will he please indicate how much time he will 
need when I call the name of the party he represents. 

I shall now read the order of argument. 

American Broadcasting Company, Inc. 

MB. McKENNA: James A. McKenna. 

Mr. Chairman, both Mr. Pierson and myself filed a letter 
with the Commission on Friday afternoon of last week 
requesting that we be permitted to have one hour’s time 
to develop and set forth the arguments in view of 
2308 the long history of the proceeding. 

THE CHAIRMAN: What time of day did you 
file it, Mr. McKenna? 

MR. McKENNA: It was very late Friday afternoon. 

THE CHAIRMAN: It must have been very late. Did 
you file it in the office or put it in the mail? 

MR. McKENNA: We filed it in the office. 

THE CHAIRMAN: It had not reached me when I 
came in here as yet this morning, so therefore I have no 
knowledge of the request. 

Do you, Mr. Doty? 

MR. DOTY: We were not notified. 

THE CHAIRMAN: You did not get a copy of it? 

MR. DOTY: No. 

THE CHAIRMAN: Is an hour essential to you, Mr. 
Pierson? 

MR. PIERSON: I filed a letter requesting an hour 
shortly after noon on Friday. I have assumed that the 
scope of this argument includes all of the history of KOB, 
and so far as the presentation of the matter in behalf of 
my client it is practically impossible to discuss the issues 
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without reviewing that history, which is almost ten years 
old. I think that a statement of the history alone will 
take thirty minutes. 

THE CHAIRMAN: Is the Commission agreeable to 
giving them that much time? 

(Discussion was had outside the record.) 

2309 THE CHAIRMAN: I quite agree there is a long 
history to this, but I likewise think it would have 

been advantageous had we been presented with the re¬ 
quest early enough not to have been caught this morning 
with it. 

MR. PIERSON: I realize, Mr. Chairman, that I am at 
fault on that. However, we were working under one dif¬ 
ficulty. The petition was filed on August 23 by American 
Broadcasting Company, and apparently through some 
mixup in their office we did not receive a copy of the peti¬ 
tion, and our first knowledge of it was August 31st when 
the Commission acted upon it in part. We received a 
copy of the petition a couple of days later, and since we 
have been reveiwing it and previous petitions trying to 
determine the exact scope of the argument, and it was 
only Friday that I could have any very definite idea as 
to what the length of the argument would be. The petition 
incorporates four previous petitions which also have oppo¬ 
sition and I assume those petitions themselves cover about 
five hundred pages. 

THE CHAIRMAN: Do you think you can keep it 
within an hour? 

MR. PIERSON: I can keep my argument within an 
hour, yes. 

THE CHAIRMAN: Mr. McKenna? 

MR. McKENNA: Yes, I can. I may use less time, 
in fact, but I definitely can keep it within an hour. 

THE CHAIRMAN: I think if we just do our 

2310 best to keep the argument within bounds and not 
run to exceed an hour it will be all right. 

MR. PIERSON: I would like to ask a question in that 
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connection, Mr. Chairman. The petition filed upon which 
the action of the Commission was taken concerned not 
only the application for SSA but also the application for 
regular licenses which were heard in 1944 and which are 
pending Commission decision, or are in the pending file 
but ready for Commission decision whenever the Com¬ 
mission determines to take them out. 

In reading the announcement, you say it concerned only 
the application of SSA. Am I to understand that the 
issues raised in the petition and all previous petitions 
with respect to applications for regular licenses are not 
subject to argument here? 

THE CHAIRMAN: That is my understanding. 

MR. McKENNA: Sir, I intend to devote my argument 
primarily to the SSA. In discussing it I branch over in 
part to other issues of the case but only in the develop¬ 
ment of the concept of the SSA and its history. Our peti¬ 
tion did go beyond that. We are not going to argue that 
petition in its full extent today other than to refer to it 
as the pertinent data and other facts are involved. 

MR. PIERSON: May I ask, Mr. McKenna, you ask 
for procedure relief in the nature of re-opening the record 
for further hearings. Do you intend to press that matter 
in your argument! 

2311 MR. McKENNA: That is contained in our peti¬ 
tion. We have asked for that relief. I do not in¬ 
tend to highlight it in my argument. I intend to devote 
it primarily to the SSA. 

MR. PIERSON: That may serve to cut down the time 
I will require, Mr. Chairman. 

THE CHAIRMAN: All right, we will proceed with 
the argument of the American Broadcasting Company. ' 

MR. PIERSON: Mr. Chairman, before the argument is 
commenced, I would like to offer two documents to be made 
a part of the record on argument. One is “Engineering 
Statement Re Interference Conditions Caused to Station 
WJZ, New York, New York, by the Operation of Station 


112 


KOB, Albuquerque, New Mexico,” an engineering state¬ 
ment prepared by the consulting engineer of KOB. This 
we would have filed with the protest had we had an 
opportunity to do so, and I believe that the document itself 
is self-explanatory. Mr. McKenna has seen it and says 
he has no objection to it being offered. 

MB. McKENNA: I have no objection to its admission. 
I have not had the opportunity to examine it as I just saw 
it this morning, but I have no objection. 

MR. PIERSON: The second document is a “History 
of Applications Proceeding.” 

Actually, in order for me to re-inform myself on this 
rather long and drawn out proceeding, I prepared notes 
and finally decided the Commission might have as 

2312 much difficulty in recalling them as I did. So the 
document entitled “History of Applications Pro¬ 
ceeding” is really only a digest of the various procedural 
steps that were taken and is offered solely for the con¬ 
venience of the Commission. 

THE CHAIRMAN: The documents will be received. 

(THE DOCUMENTS REFERRED TO ARE AS FOL¬ 
LOWS:) 

2313 GEORGE C. DAVIS 

Engineering Statement Re Interference 
Conditions Caused to Station WJZ, New York, New York 
by the Operation of Station KOB, 
Albuquerque, New Mexico 
September 1949 

Pursuant to employment by the Albuquerque Broad¬ 
casting Company, licensee of station KOB, Albuquerque, 
New Mexico, a study was made of an engineering state¬ 
ment on behalf of American Broadcasting Company filed 
August 23, 1949, in support of “Motion to deny applica¬ 
tion and for other relief” and of other documents filed 
by American Broadcasting Company in connection with 
Dockets No. 6584 and 6585. 
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The following comments are appropriate: 

1. The difference in time of sunset at New York and 
at Albuquerque varies between 1 hour, 45 minutes, and 2 
hours, 30 minutes, throughout the year. Therefore, a 
substantial portion of the WJZ evening schedule will not 
be subject to interference of the magnitude described. 

2. The WJZ secondary service area as shown on a 
map accompanying the American Broadcasting Company 
engineering statement, dated August 23, 1949, does not 
represent service free from interference because of adja¬ 
cent channel interference from the groundwave signal of 
stations WJR, Detroit, Michigan (760 KC-50 KW) and 
WBBM, Chicago, Illinois (780 KC-50 KW). Based on a 
ratio of 1 to 4 * for desired skywave service to interfering 
groundwave signal, interference to WJZ would exist within 
approximately the 2.0 mv/m groundwave contour of station 
WBBM, and approximately the 3.6 mv/m groundwave 
contour of station WJR. 

3. Due to selective fading, the WJZ primary nighttime 
service does not extend to the 0.5 mv/m groundwave field 
intensity contour. Although definite standards have not 
been established for the determination of the fading-free 
range of nighttime primary service, various studies and 
experience indicate that this range in most cases does not 

extend much beyond the 1.0 mv/m contour. The 
2314 figures indicating loss in population and area which 
are shown on Page 2 of the American Broadcasting 
Company engineering statement cited do not, therefore, 
reflect accurately the interference to primary coverage 
due to the KOB operation. 

4. On Pages 3 and 5 of a “Motion to Dismiss”, filed 
May 20,1949, American Broadcasting Company states that 
the loss in interference-free nighttime service due to KOB 
amounts to approximately 10,400 square miles containing 
a gross population of approximately 5,369,000 persons. It 

* Reference: Footnote 3, Page 1 of Standards of Good Engineer¬ 
ing Practice, (Section I). 
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is alleged that of this number, only 119,000 persons reside 
in cities above 2,500 inhabitants; and, therefore, that the 
population receiving satisfactory service which resides in 
the rural area (or towns of less than 2,500 inhabitants) 
amounts to approximately 5,250,000 persons. (All popu¬ 
lation figures were based on the U. S. Census of 1940). 

Examination of-the above figures would indicate a rural 
population density of 505 persons per square mile for the 
area between the “inner wall of the fast fading band” 
and the 1.36 mv/m contour. Although the location of the 
“inner wall of the fast fading band” is not defined, in¬ 
spection of the area just outside the 1.36 mv/m contour 
shows that it extends at least throughout portions of the 
states of New Jersey, Pennsylvania, New York, and Con¬ 
necticut. The rural population density of these states, 
according to the IT. S. Census of 1940 does not exceed ap¬ 
proximately 113 persons per square mile. This density 
applies to Connecticut. Lesser densities are shown for 
the other states. 

Inspection of the map showing the 1.36 mv/m contour 
also shows that a number of large cities and metropolitan 
districts are located just outside that contour. These in¬ 
clude at least the following: Atlantic City, New Jersey; 
parts of Philadelphia, and Allentown-Bethlehem, Pennsyl¬ 
vania; Waterbury and New Haven, Connecticut. The popu¬ 
lation of only the cities mentioned is by far in excess of 
119,000. 

2315 The figures cited in the American Broadcasting 
Company motion, therefore, are inconsistent with 
information derived from even a cursory analysis of U. S. 
Census data, and cannot be relied upon to reflect actual 
conditions. 

5. WJZ is licensed to operate with 50 K W power on 
770 KC and carries American Broadcasting Company net¬ 
work programs. An additional study was made in order 
to illustrate the availability of other American Broadcast- 
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ing Company network services within the secondary service 
area of station WJZ. 

The attached Figure 1 shows the WJZ nighttime second¬ 
ary service area and the call letters of other stations lo¬ 
cated within the service area which operate at night and 
carry American Broadcasting Company network pro¬ 
grams. Figure 2 shows the nighttime secondary service 
areas of other Class I stations which carry American 
Broadcasting Company network programs and serve por¬ 
tions of the WJZ secondary service area. 

All contours shown are based on the use of Figure 1 
of the Standards of Good Engineering Practice for de¬ 
termination of skywave field intensity contours on clear 
channels. Am efficiency of 1770 mv/m was assumed for 
stations WJZ and WENR-WLS. The secondary service 
areas of stations WCFL and WKBW are based on di¬ 
rective patterns on file with the F. C. C. 

The network affiliation of the stations shown was deter¬ 
mined from reference to the 1949 Market Book of “Broad¬ 
casting Magazine’* (Issued August 15,1949). 

The affiant states that he is consulting engineer for the 
Albuquerque Broadcasting Company and that the above 
information was prepared by him or under his supervision 
and direction and that the facts stated herein are true of 
his own knowledge, except such facts as are stated to be 
on information and belief, and as to such facts he believes 
them to be true. 

2316 /s/ George C. Davis 

George C. Davis 

Subscribed and sworn to before me this 10th day of 
Sept., 1949. 

/s/ Elsie L. Leishear 
Elsie L. Leishear 

Notary Public 

My Commission Expires December 31,1953. 

(SEAL) 

• • • • 
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i 2319 History of Applications Proceeding 

2/3/44 Applications filed by KOB 

3/28/44 Designated for hearing by Commission 

4/21/44 KOB filed letters requesting Commission to 
make available recordings previously made by KOB and 
filed with Commission and recordings made by FCC in 
1941. 

5/9/44 Bill of Particulars issued. 

5/29/44 Assigned for hearing on 7/10/44. 

6/20/44 ABC employed Loucks as counsel, 
i 6/22/44 ABC Petitioned to Intervene. 

6/28/44 ABC Petition to Intervene granted. 

6/30/44 Conference in Pierson’s office between Pierson 
(KOB), Loucks & Sweezey (ABC) in which ABC agreed 

“1. That if Station KOB would consent to the con¬ 
tinuance sought by WJZ, the latter would not protest, 
i during the litigation, any further extension of Station 
i KOB’s special service authorization (on 770 kc) which the 
' Commission should see fit to grant.” 

“2. That in view of this, both parties would use their 
best efforts to avoid further delays.” 

6/30/44 Motion for 90 day continuance requested by 
ABC on grounds that Engineer had not had an opportunity 
! to complete his studies and counsel who was just hired 
on 6/20/44. 

A. KOB consented to continuance. 

B. On 7/6/44 continuance granted to 10/9/44. 

9/8/44 KOB filed Motion to Enlarge Issues and Make 
ABC a party-respondent with respect to such enlarge¬ 
ment. 

A. Sought issue on question as to whether WJZ should 
i be required to install DA in order to protect KOB as 

Class I-B Stations. 

B. Sought Enlargement and Naming ABC Respondent 
in order to have basis for 312 action if necessary. 

9/14/44 ABC filed opposition to KOB Petition, Sought 
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Enlargement of Issues itself and moved for continu¬ 
ance. 

2320 A. Motion for Enlargement sought (a) to have 
FCC include issue of requiring WBZ and KOB to 
both directionalize at night on 1030 kc. and protect each 
other as I-B stations, and (b) asked for similar issues as 
to both WJZ and KOB on 770 kc. 

B. ABC “welcomes” the issue proposed by KOB and 
that “it is necessary in the trial of the issues in this case 
to give complete consideration to evidence of the nature 
suggested by the applicant.” 

C. Sought continuance to 2/12/45 in order to allow 
time to prepare on proposed new issues. 

D. Did not object to be named a party-respondent as 
well as intervener and did not object to 312 proceedings. 

9/15/44 Loucks withdrew as ABC counsel and Jansky 
employed temporarily—Loucks Notice of withdrawal of 
both he and Jansky having been given in August, 1944. 

9/20/44 Opposition to Petition and Motion of ABC filed 
by KOB. 

A. ABC’s proposed enlargement with respect to 1030 
kc should not be allowed. 

B. If allowed, the proposed issues should be modified, 
WBZ made a party-respondent and the burden of proof 
with reference to such enlarged issues placed upon ABC. 

C. The request for continuance should be denied, be¬ 
cause ABC had actual notice in June, 1944 that KOB was 
going to seek such enlargement if conferences then pro¬ 
jected between KOB and ABC failed to provide an amic¬ 
able solution and because ABC had not been diligent in its 
preparation. 

9/22/44 ABC filed a reply to KOB Opposition to the 
ABC Petition to enlarge and continue. 

A. Joins in request to make WBZ a party-respondent. 

B. Again says “Consideration of the possible direc- 
tionalization of Station KOB and Station WJZ is neces¬ 
sary to a complete analysis of the 770 kc. frequency.” 
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9/25/44 KOB filed a further statement pointing out 
that it had twice brought witnesses from Albuquerque for 
the hearings on 7/10/44 and 10/10/44. 

9/30/44 Commission on its own Motion continued the 
hearing to 12/11/44. 

10/9/44 Granted KOB and ABC Petitions to Enlarge 
in part by including issue on directionalization of KOB 
and WJZ to protect each other at I-B stations. Denied 
ABC request for continuance. 

10/20/44 Jansky finally withdrew as counsel—although 
on 9/15/44 he had agreed to handle matter temporarily 
only. 

2321 Shortly before 11/6/44 Stover employed by ABC. 
11/16/44 Haley employed. 

11/25/44 ABC filed one application and 5 Petitions and 
Motions relating to the instance proceeding, as follows: 

1. An application by ABC to modify the license of its 
owned station KECA, Los Angeles, to provide for oper¬ 
ation on 770 kc with 5 kw day and night together with a 
consent by ABC to the change in Rule 325 to permit such 
operation. 

2. A Petition to grant the KECA application without a 
hearing. 

3. An Alternative Petition to designate the KECA ap¬ 
plication for consolidated hearing with the applications of 
KOB or in the alternative to permit ABC to intervene in 
the KOB proceedings in behalf of the KECA application. 

4. A Petition to Reconsider the Commission’s Order 
of 10/9/44 which had the effect of denying ABC’s pre¬ 
vious petition of 9/14/44 insofar as it sought to add an 
issue to KOB hearing regarding the directional operation 
of WBZ and KOB on 1030 kc. 

5. A Petition for Rehearing of an Order of the Com¬ 
mission dated November 9,1944, granting a special Service 
Authorization to Radio Station KWBU, Corpus Christi, 
Texas, to operate daytime only on the frequency 1030 kc. 

6. Motion of Continuance of hearing from 12/11/44 for 
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30 days to give new counsel (Haley) time to prepare 
for the hearing. 

11/30/44 KOB filed an opposition to all of the various 
Petitions and Motions filed by ABC on 11/25/44. 

12/1/44 Commission granted ABC Motion of 11/25/44 
to Continue in part and continued hearing to 1/2/45. 

12/4/44 ABC filed an Answer to KOB’s Opposition to 
the ABC Petition and Motions of 11/25/44. 

12/12/44 The Commission denied or dismissed the vari¬ 
ous motions and petitions of ABC. 

12/19/44 ABC filed a Petition to enlarge issues of KOB 
hearing covering conflict between KOB applications and 
KECA applications. 

12/23/44 KOB filed opposition to ABC’s petition of 
12/19/44. 

2322 12/29/44 Commission denied the ABC petition of 

12/19/44. 

1/2/45 Hearing commenced. 

1/12/45 Hearing concluded. 

2/20/45 Commission initiated clear channel proceeding, 
Docket No. 6741. 

3/23/45 ABC filed a motion to postpone the decision 
in KOB case pending the entry of a final order in the 
clear channel proceeding. (No formal action on this Peti¬ 
tion). 

4/2/45 KOB filed an opposition to the ABC Motion 
of 3/23/45 which requested a postponement of the final de¬ 
cision in the KOB case. 

4/7/45 ABC filed an answer to KOB’s opposition to 
ABC Motion of 3/23/45. 

4/11/45 KOB filed a further statement opposing ABC’s 
Motion of 3/23/45. 

10/29/45 ABC filed a Petition for Prompt Decision, 
denying KOB application and withdrawing KECA appli¬ 
cation. 

11/7/45 KOB filed statement with respect to ABC Peti¬ 
tion for Prompt Decision filed on 10/29/45 in which KOB 
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joined in the request for a prompt decision but requested 
that the decision be to grant the KOB applications. 

2/14/46 ABC filed Motion to Dismiss KOB Applica¬ 
tions. 

3/5/46 KOB filed an answer to ABC’s Motion to Dis¬ 
miss dated 2/14/46. 

4/3/46 Commission denied ABC Motion to Dismiss 
dated 2/14/46. 

5/24/46 Commission dismissed ABC’s Petition for 
Prompt Decision filed on 10/29/45. 

8/9/46 Commission issued public notice 96934 on the 
anomalous situation of KOB. 

2/17/48 ABC files “Petition for Relief” requesting 

1. Reopen the Record for a further hearing on the 
issue of operation of KOB and W BZ on 1030 kc with di¬ 
rectional antennas protecting each other. 

2. Make WBZ a party-respondent. 

3. Require KOB to amend to directional operation 
on 1030 kc. 

4. Order an immediate further hearing. 

2323 2/25/48 KOB filed statement with respect to 

ABC Petition for Relief dated 2/17/48. 

10/8/48 KOB filed Petition to remove KOB applica¬ 
tions from pending file and grant same. 

11/12/48 ABC filed reply to KOB Petition to remove 
and grant, dated 10/8/48. 

A. Referred to and incorporated its Petition for Relief 
dated 2/17/48. 

B. Favored prompt decision but requested denial. 

2/14/49 ABC filed Petition for Immediate Relief. 

A. On Page 3 of Petition admits that in 1944 “in con¬ 
sideration of consent by KOB’s counsel for a 90 days’ con¬ 
tinuance of hearing required by petitioner (ABC) for pur¬ 
poses of preparation, agreed not to protest, during the 
pendency of litigation, any further extension of special 
service authorization to KOB on 770 kc that the Com¬ 
mission would see fit to grant.” 
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B. Cites following events occurring subsequent to 
agreement of ABC not to oppose SSA: 

1. Institution of clear channel proceeding. 

2. Deferment of decision on KOB by FCC pending 
final decision in clear channel proceeding. 

3. Bequest of Senator Johnson for deferment of de¬ 
cision in clear channel proceeding. 

4. Report of Senate sub-committee recommending de¬ 
ferment of clear channel decision until after NARBA con¬ 
ference. 

and by implication contends that these events operate to 
free ABC from its obligation not to oppose the SSA. 

C. Expresses fear of injury to 1-A station of WJZ at 
NARBA conferences in September, 1949. 

D. Requests denial of KOB applications or further 
hearing with issues on KOB-WBZ directional operation 
on 1030 kc. 

2/21/49 KOB filed an Answer to ABC Petition for Im¬ 
mediate Relief dated 2/14/49 in which KOB requested an 
immediate grant of its applications. 

3/25/49 Memorandum Opinion and Order of the Com¬ 
mission disposing of ABC’s Petition for Relief, dated 
2/17/48, ABC’s Petition for Immediate Relief dated 
2/14/49, and KOB’s Petition to Remove and Grant, 
2324 dated 10/8/48. The Commission refused to promul¬ 
gate an immediate decision either granting or deny¬ 
ing; refused to hold a further hearing on enlarged issues; 
and issued an extension of the SSA. 

5/20/49 ABC Filed Motion to Dismiss or, in the alter¬ 
native, to Grant Relief, seeking dismissal of KOB’s ap¬ 
plications for regular operation on 770 kc, termination of 
KOB’s SSA as of June 1, 1949, requirement that KOB 
operate on 1030 kc and oral argument on the Motion. In¬ 
corporated petitions of 10/29/45, 2/17/48 and 2/14/49. 

A. Repeat previous arguments. 

B. Record is not complete because 

1. Comparative programs of ABC and KOB not 
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evidenced. Cites Eastern Publishing Co. v. F. C. C. — 
Apps. D. C. — 5/4/49. 

C. Since applications of KOB do not provide for DA 
operation, such operation could not be granted. Cites 
Plains Radio Broadcasting Co. v. F. C. C. — App. D. C. — 
5/4/49; Johnston Broadcasting Co. v. F. C. C. — App. 

D. C. — 5/4/49. 

D. Numbers of stations have increased in KOB area 
since hearing. 

E. Changes in Engineering Standards as a result of 
clear channel proceedings. 

F. Hearing contrary to 409(a) of Act because involves 
change in policy and was heard by an examiner—not a 
Commissioner. 

G. On Petition to change Rule 3.25 ABC was not made 
a party and no order to show cause against ABC issued 
thereon. 

6/1/49 Memorandum Opinion and Order by Com¬ 
mission denying in all respects ABC Motion to Dismiss 
or, in the alternative, to grant Relief. 

8/23/49 ABC filed Motion to Deny application and for 
other Relief. 

A. Repeat previous allegations and incorporate peti¬ 
tions of 10/29/45,2/17/48,2/14/49 and 5/20/49. 

B. Cited statement from Senate Committee Report on 
McFarland bill condemning SSAs and said that while Bill 
had not become law the Commission should heed this ex¬ 
pression of Congressional disapproval. 

C. Requests denial of SSA. 

D. Granting of Relief previously requested in incor¬ 
porated petition. 

E. Afford oral argument on Motion. 

2325 8/31/49 Commission extended SSA and tempo¬ 

rary license to 12/1/49 and final action on request 
for extension of same to end of next license period with¬ 
held pending consideration of ABC Motion of 8/23/49 
and granted oral argument on Motion for 9/12/49. 
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2326 THE CHAIRMAN: Counsel for the American 
Broadcasting Company, do you intend to save any 
time for rebuttal? 

MR. McKENNA: Yes, sir, I do not intend to use more 
than fifty minutes at this time and I may use less. The 
balance of what I don’t use, I would like to retain. 

THE CHAIRMAN: You may proceed, please, Mr. Mc¬ 
Kenna. 


Argivment of James A. McKerma, Jr. 

MR. McKENNA: May it please the Commission: 

You have before you this morning the motion of Ameri¬ 
can Broadcasting Company, licensee of Station WJZ in 
New York City, to deny the application of the Albuquerque 
Broadcasting Company for extension of the special service 
authorization of Station KOB on the frequency 770 kilo¬ 
cycles and for other relief. 

Seven seventy kilocycles is a Class 1-A frequency. WJZ 
has been serving the New York area and surrounding 
territory longer than any other station on the air. It was 
first licensed in 1921. Since 1928 WJZ has been licensed 
to operate with Class 1-A status, which means that no other 
station may operate on its channel nighttime. However, 
since November, 1941, the Commission has permitted KOB 
to operate at Albuquerque, New Mexico on 770 kilocycles, 
under the guise of a special service authorization, using 
power of 25 kilowatts night, 50 kilowatts day, non-direc- 
tional. 

The most recent of the special seryice authorizations, 
prior to the one on which KOB is now operating, was 
2327 due to expire on September 1,1949. KOB duly filed 
an application for the extension of the special serv¬ 
ice authorization for the period ending May 1, 1951. On 
August 23, 1949, WJZ filed its motion in opposition to an 
extension thereof. 

On August 31,1949, the Commission extended the special 
service authorization by three months to December 1,1949, 
and set this ABC motion down for oral argument today. 
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It is the position of the American Broadcasting Company 
that no further extension of the special service authoriza¬ 
tion beyond December 1, 1949, should be granted. 

Our reasons in support of this position will be developed 
in my argument. 

In order to describe what has taken place in this proceed¬ 
ing, it is necessary to begin on May 7, 1940. On that day 
Station KOB was granted a construction permit for 50 
kilowatts on 1180 kilocycles. Prior to that time it had 
operated with 10 kilowatts on the same frequency, and for 
several years had shared time with Station KEX. 

Approximately four months after making its grant to 
KOB, the Commission, on September 11, 1940, issued a 
public notice in which it announced that it had on that day 
sent to the State Department a list of frequency assign¬ 
ments for transmittal to other governments, pursuant to 
the then recently adopted North American Regional Broad¬ 
casting Agreement. This showed KOB as a 50 kilo- 
2328 watt, unlimited time, Class II station on 1030 kilo¬ 
cycles. In order to provide for the operation of 
KOB on 1030 kilocycles, Station WBZ, Boston, "Massachu¬ 
setts, which theretofore had enjoyed Class I-A status was 
reduced to a Class I-B assignment, and the channel thereby 
cohverted into a I-B frequency in order to permit KOB 
operation thereon. 

The public notice of September 11, 1940, provided that 
any person affected could file an expression of views in 
writing. KOB did so and stated that it wanted to become 
a Class I-B station on 1030 kilocycles; that it was willing 
to install a directional antenna which would protect WBZ 
as a I-B; and that, if necessary, WBZ which already em¬ 
ployed a directional antenna should be made to modify 
that antenna to protect KOB as a I-B. This would require 
WBZ to suppress its signal in the direction of KOB, instead 
of concentrating it as it now does. 

KOB also pointed out that making it a Class I-B station 
on 1030 kilocycles, instead of a Class II would serve the 
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national interest since the NARBA countries are required 
to protect I-B stations to their 500 microvolt per meter 
sky wave contours, while Class II stations are protected 
only to their 2500 microvolt per meter ground wave con¬ 
tours, a difference of as much as 1000 miles in service area 
radii. 

Despite KOB’s protest, the Commission on February 4, 
1941, notified KOB that it would he assigned to 1030 kilo¬ 
cycles as a Class II station using 10 kilowatt power, 
2329 but with the provision it could increase its power to 
50 kilowatts upon installation of directional antenna, 
submission of satisfactory proof of performance, and li¬ 
cense to cover the operation. 

The notice provided that objections could be filed and 
KOB did so on February 19, 1941. Twelve days later, on 
March 3, 1941, KOB withdrew the protest and thereby 
agreed to accept 1030 kilocycles with Class II status. Thus 
KOB’s assignment to 1030 kilocycles is sanctioned by the 
Commission’s regulations, international treaty, and its own 
acceptance thereof. 

Shortly thereafter, on March 29, 1941, KOB filed an 
application for SSA authorization on 1030 kilocycles for 
25 kilowatt night, 50 kilowatts day, non-directional. 

In that application KOB stated, and I quote: 

“On the basis of the foregoing it is submitted that Sta¬ 
tion KOB could operate 25 kilowatts at night and neither 
receive nor cause objectional interference from or to the 
operation of Station WBZ at Boston during the period 
requested by the instant application. It further appears 
that Station WBZ now receives objectionable interference 
from the synchronized operation of Station WBZ A and 
from the adjacent channel operation of Station KDKA. It 
is submitted that this interference to Station WBZ occurs 
in the entire area in which Station KOB, operating as 
herein requested even under the most favorable conditions 
of sky wave propagation, would cause objectionable inter- 
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ference to WBZ.” 

2330 This application for special service authorization 
on 1030 kilocycles was granted on June 3, 1941, and 

KOB operated thereon until October 14, 1941, when the 
Commission, on its own motion and without an application 
from KOB, modified the SSA to 770 kilocycles, the Class 
I-A frequency assigned to WJZ. 

Operation on this SSA has continued for the past eight 
years, and our principal purpose here today is to ask that 
it not be continued beyond December 1, 1949. 

It is not known why 770 kilocycles was selected, and the 
Commission gave no reason for its choice. A field intensity 
survey had been begun by the Commission in 1941 to deter¬ 
mine the relative signal intensities of a number of eastern 
clear channel stations in the service area of KOB, but 
before sufficient data could be collected, the program was 
suspended. 

In the words of former Commissioner Jett, when he 
testified before a Senate committe on this matter, and I 
quote: 

*‘The war interrupted our field-measurement program 
before we had sufficient measurements to warrant a con¬ 
clusion.^ 

The only reason known to WJZ which may have induced 
the Commission to make its selection was that WJZ, at 
that time, was licensed to the National Broadcasting Com¬ 
pany, which was also licensed to operate WEAF, and now 
NBC, as a clear channel station in New York. 

The action of the Commission, therefore, may 

2331 have stemmed from the fact that NBC then owned 
and was operating two Class I-A clear channel sta¬ 
tions in the same city serving the same area. However, as 
a result of an order promulgated by the Commission at 
the conclusion of its chain broadcasting hearings, the own¬ 
ership of WJZ was transferred to ABC in 1942, thereby 
terminating any basis that this may have provided for 
selecting 770 kilocycles. 
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Immediately after the grant of SSA on 770 kilocycles to 
KOB, the National Broadcasting Company, which then was 
a licensee of WJZ, filed in opposition to the SSA. That 
opposition was denied on November 25, 1941. It was fol¬ 
lowed by a second opposition which was similarly denied 
on January 6, 1942. 

In its order of denial, the Commission stated that the 
authorization was “temporary’’ only, and that the Commis¬ 
sion “has power to ascertain by actual operation on a 
temporary basis what facilities to be used by Station KOB 
on a regular basis would best serve public interest, conve¬ 
nience and necessity.’’ Whatever justification there may 
have been for such “temporary” operation for a few 
months in 1941, certainly has long since expired. 

Immediately after the SSA was granted to KOB on 770 
kilocycles war intervened. Shortly thereafter WJZ was 
transferred to the Blue Network which eventually became 
the American Broadcasting Company. At that time Mr. 

Mark Woods, president of ABC, was informed by 
2332 the then chairman of the Commission that the SSA 
of KOB on 770 kilocycles was purely temporary and 
a war measure. On the basis of that representation ABC 
acquiesced in the temporary operation of KOB during the 
war. However, it made it absolutely clear that it would 
object to any permanent operation of KOB on 770 kilo- 
cvcles. 

In a letter dated July 7, 1943, from Robert D. Swezev, 
who was then general counsel of ABC, to Mr. Pierson, 
attorney for KOB, Mr. Swezey stated that ABC “would 
most strenuously oppose any permanent assignment of the 
770 frequency to KOB.” 

Also, on October 14, 1943, ABC wrote the Commission 
objecting to an application which had then been filed by 
Station WDAE, Tampa, Florida, for an SSA on 770 kilo- 
cvcles. 

Despite these strong statements of objection, and despite 
ABC’s forbearance during the early war years in not object- 
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ing, as it had the legal right to do, to KOB’s operation, 
KOB filed applications on February 3, 1944, for a con¬ 
struction permit and license for permanent operation on 
770 kilocycles. 

In a petition accompanying those applications which 
asked for modification of Buie 3.25a to permit operation 
of KOB on 770 kilocycles on a licensed basis, KOB admitted 
that its operation on 770 kilocycles would deprive both 
WJZ and KOB “of all their secondary service and a sub¬ 
stantial part of their primary service, but would not be 
substantiallv worse as to KOB than the interference it 
was actually suffering from its operation on 1030 kilocycles 
simultaneously with WBZ Boston.” 

2333 These applications are those which are involved in 
Dockets Nos. 6584 and 6585, designated for hearing 
on March 28, 1944. WJZ was not made a party to the 
hearing, but later was permitted to intervene on June 28, 
1944. 

The hearing was originally scheduled for July 10, 1944. 
On or about June 30, 1944, counsel for ABC conferred 
with Mr. Pierson relative to a continuance of the hearing, 
which ABC needed to prepare its case. The continuance 
was required because the war was still on and ABC’s en¬ 
gineering witnesses were still involved in war activity. 

At that time, it was also thought possible that a solution 
could be found for KOB other than a regular assignment 
on the 770 kilocycle channel, thereby rendering a hearing 
unnecessary. 

Mr. Pierson advised WJZ’s counsel that he would not 
object to a continuance of ninety days if WJZ “would not 
prbtest, during the litigation, any further extension of 
KOB’s SSA on 770 kilocycles which the Commission 
should see fit to grant.” 

The scope of that agreement is set forth in a letter dated 
November 28, 1944, from Mr. Philip G. Loucks, who was 
Washington counsel for ABC at that time, to Mr. Swezey, 
who was then general counsel for ABC. A copy of that 
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letter appears in one of the pleadings that has been filed 
in this proceeding, and I have copies available if anyone 
would like to examine them. 

The original hearing issues specified by the Com- 

2334 mission on KOB’s 770 kilocycle application appa¬ 
rently were designed to obtain a comparison of 

the non-directional operations of KOB on 770 kilocycles 
and 1030 kilocycles. In November, the hearing having 
been further postponed,—that is 1944—KOB filed a peti¬ 
tion to expand the issues to permit a showing of the cov¬ 
erage and interference conditions that would exist on 770 
kilocycles if WJZ and KOB were both to operate with 
50 kilowatts and directional antennas designed to protect 
each other as Class I-B stations. 

The Commission granted this petition, but it denied 
a similar petition by WJZ to add issues concerning I-B 
operation by both WBZ and KOB on 1030 kilocycles, each 
operating with 50 kilowatt power directionally to protect 
the other. To this adverse ruling WJZ duly excepted. 

The hearing on the 770 kilocycle applications was held 
in January, 1945. It resulted in a very complicated trial. 
Since that time, many hundreds of pages of pleadings have 
been filed on the applications. At the risk of oversimpli¬ 
fication, ABC’s position on the merits of the KOB appli¬ 
cations has been as follows: 

1. Since 1030 kilocycles is classified as a I-B fre¬ 
quency, and 770 kilocycles is a 1-A frequency, it would 
be a waste of a national asset to break down 770 kc. when 
1030 kc. is already available for KOB and was specifically 
broken down for that purpose in connection with the 

2335 original NABBA negotiations in 1940 and 1941. 
2. It would be contrary to the public interest and 

Section 307(b) of the Communications Act, providing for 
a fair, efficient and equitable utilization of the facilities, 
to remove one of only two ABC secondary services in¬ 
stead of removing one of approximately twelve NBC sec¬ 
ondary services in the area affected. Both KOB and WBZ 
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are NBC affiliates. There are five NBC signals in the 
area KOB serves and no ABC service. 

3. It would adversely affect the competitive position 
of ABC versus NBC and CBS if it were to be deprived of 
one of its only two secondary services in an area where 
NBC and CBS have as many as ten and twelve secondary 
services. Thus, granting the KOB applications would 
violate the Commission’s paramount policy of fostering 
competition in that ABC would be deprived of existing 
clear channel facilities which at present are inadequate to 
compete successfully with NBC and CBS. 

4. KOB has frequently expressed its willingness to ac¬ 
cept 1030 kilocycles and has indicated that it can ^erve 
its area with 1030 kc., which, actually, is better than the 
frequency 1180 kc. which the Commission took from it. 

KOB’s arguments, on the other hand, have been solely 
that it can do a better job on 770 kc. than it can on 1030 
kc. It has ignored all of the other reasons why it should 
resume operations on 1030 kc. instead of being on 770 kc. 

In contrast, ABC’s position is not that KOB should 
2336 not have a clear channel, but that, if it is to have 
one, the public interest would be better served by 
assigning it a channel other than 770 kc. 

On February 20, 1945, one month following the hearing 
on KOB’s applications for 770 kc., the Commission issued 
an Order announcing its * clear channel hearing. The 
Order pointed out that the Commission had received many 
applications requesting authority to break down the Class 
I-A clear channels and also requesting authority by 
Class I-A stations to operate with power in excess of 50,000 
watts. The Order stated that those applications raised 
issues which could be considered more appropriately in 
a general hearing than in a hearing limited to particular 
applications. 

A further reason for ordering the hearing was that the 
North American Regional Broadcasting Agreement was 
scheduled to expire on March 29, 1946, and it was desir- 
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able to determine what changes, if any, were necessary in 
the clear channel assignments and what recommendations 
should be made to the Department of State prior to re¬ 
negotiation of the treaty. 

The Commission followed its announcement of the clear 
channel hearing with an Order dated February 1, 1946, 
wherein it dismissed twenty applications for full-time oper¬ 
ation on Class I-A channels on the ground that the grant 
of such applications would be inconsistent with the rules 
of the Commission. 

In a public notice issued on February 5,1946, rela- 
2337 tive to the foregoing Order, the Commission stated 
that “in the event the rules are subsequently modi¬ 
fied, a suitable notice will be afforded all interested parties 
and a period will be provided in which to file competing 
applications.” 

The notice also stated “in the interest of orderly admin¬ 
istration, it is desired to emphasize that pending applica¬ 
tions inconsistent with the Commission’s rules do not 
afford parties any equities or priorities on the frequency.” 

Despite the foregoing Order and statement, the Com¬ 
mission failed to dismiss the applications of KOB. On 
February 14, 1946, nine days later, American Broadcast¬ 
ing Company filed a petition to dismiss the KOB applica¬ 
tions and pointed out that the applications fell squarely 
within the category for dismissal in that they requested 
full-time operation on WJZ’s I-A channel. ABC also 
pointed out that the policy of the Commission should be 
one of general application and that all principles of orderly 
process and uniform consideration of the same class of 
application would indicate that the KOB application 
should be dismissed. 

On August 9,1946, the Commission released a statement 
which was designed, in part, to explain its pattern of 
special treatment afforded to' KOB. In this statement it 
reviewed the KOB situation at length, and stated as fol¬ 
lows: 
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“The frequency 770 kc. under the Commission’s rules 
as presently written remains a I-A channel, although 

2338 KOB operates on it under a special service authori¬ 
zation, while 1030 kc. under the Commission’s rules 

remains a 1-B channel even though no station operates 
on that frequency nighttime. An anomalous situation ex¬ 
ists so far as the frequency 770 kc. and 1030 kc. are con¬ 
cerned. The Commission is desirous of resolving this situ¬ 
ation as soon as possible but cannot do so effectively until 
after the conclusion of the clear channel hearing. 

“Accordingly, it is supposed that the KOB application 
and all other applications for operation on either 770 kc. 
or 1030 kc. be put in the pending file until after a decision 
in the clear channel hearing.” 

Although this public notice continued the special treat¬ 
ment afforded to KOB, American Broadcasting Company 
looked upon it as the first indication that the Commission 
was at last becoming aware of the grievous injustices 
caused to WJZ. 

ABC has always been of the view that if the Commission 
were to realize that the KOB problem is essentially part 
of the overall clear channel problem, and not a problem 
to be considered separately, a frequency other than 770 
kc. would surely be allocated to KOB. 

For almost two years, following the issuance of this 
public notice of August 9, 1946, ABC patiently waited 
and hoped and expected, with the rest of the industry, 
and, I believe, with the Commission itself, that the clear 
channel decision would be reached and that the 

2339 anomalous operation of KOB terminated, thereby 
permitting restoration of WJZ’s Class I-A service. 

But months followed months, and delays piled upon delays. 
Finally on February 17,1948, with the third NARBA con¬ 
ference then scheduled to convene a few months later in 
August, 1948, ABC filed a lengthy petition, in which it 
reviewed the entire proceeding, pointed out its fear that 
continued operation of KOB on 770 kc. would mean the 
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loss of the frequency as a I-A channel at the NARBA 
conference, and asked for relief. 

This petition was ignored by the Commission. In the 
meantime the NARBA conference was again postponed. 
One year later on February 14, 1949, ABC filed a second 
petition, entitled “Petition for Immediate Relief. ,, In 
this petition it again reviewed what had transpired and 
pointed out the continued aggrievement of WJZ. 

Because its other petitions have been ignored, ABC, 
for the first time, in this petition, joined therein the then 
pending application of KOB for extension of special serv¬ 
ice authorization, and asked that the Commission act 
on the petition concurrently with, or before, its action on 
extension of the special service authorization. 

In a Memorandum Opinion, dated March 24, 1949, the 
Commission denied the relief requested by WJZ and 
again extended the special service authorization to KOB. 

In this Opinion the Commission stated: 

2340 “There remains to consider KOB’s application 
for extension of its special service authorization on 
770 kc. We believe that this operation should be per¬ 
mitted to continue until the problems raised by this case 
can be finally resolved. In view of the long continued 
operation of KOB on 770 kc. we can see no reason for its 
immediate removal to a different frequency. Futhermore, 
until a final decision is reached in this case, any alterna¬ 
tive assignment for KOB would necessarily be temporary 
in nature, and would only complicate what is already an 
unsatisfactory situation.” 

Approximately two months later, on May 20,1949, ABC 
filed another pleading which included a motion to dismiss 
the KOB applications. In this motion ABC again pointed 
out that the NARBA conference would convene in Montreal 
in September, 1949; and that the only feasible course for 
the Commission to follow in order to protect 770 kc. as a 
Class I-A channel, was to terminate the special service 
authorization of KOB, dismiss its applications, and return 
it to 1030 kc. 
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In this petition it was also pointed out that, because of 
procedural inadequacies, as well as staleness of the record, 
it would not be possible for the Commission to reach a 
decision on the 770 kc. applications of KOB without a 
complete re-hearing in that proceeding, and that, there¬ 
fore, no purpose would be served by retaining the KOB 
applications in hearing status. 

This petition was denied by the Commission under 

2341 date of June 1, 1949. In its Memorandum Opinion 
and Order the Commission said: 

“Regardless of such merit as petitioner’s arguments 
may have, w T e are of the opinion that a decision as to what 
further hearing or other proceeding may be necessary in 
order to permit a final determination with respect to a 
permanent assignment for Station KOB can best be made 
after a final decision in the clear channel hearing.” 

It is the position of the American Broadcasting Com¬ 
pany that the Commission’s notice ordering the clear 
channel hearing, its public notice of August 9, 1946, plac¬ 
ing the KOB applications in the pending files until after 
decision in the clear channel hearing, and its Memorandum 
Opinions of March 24 and June 1, 1949, had the combined 
effect of terminating the proceeding on KOB applications 
for 770 kc. and replacing it with the clear channel pro¬ 
ceeding. The reasons in support of this statement are 
as follows: 

A. The issues in the clear channel hearing, which the 
Commission has made superior to the issues on the KOB 
application, include the issue of higher power and direc¬ 
tional antenna for WJZ which would clearly preclude any 
operation by KOB on 770 kc. 

B. A frequency might be made available for KOB as 
a result of the clear channel proceeding which would be 

different from either 770 kc. or 1030 kc. 

2342 C. 770 kc. might be broken down for utilization 
in an area other than New Mexico. 

D. No action could be taken on the KOB applications 
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until the clear channel proceeding, to which they were 
made inferior, is decided. 

E. If 770 kc. is broken down as a result of the clear 
channel proceeding, other applications will be entertained 
for its use. 

It is also the position of the American Broadcasting 
Company that the changes and circumstances have relieved 
it from its moral and legal obligations under the terms of 
the agreement of counsel, reached in July, 1944, not to 
protest the continuation of the SSA operation during the 
pendency of the KOB-WJZ litigation. It is clear that the 
circumstances have completely changed since that under¬ 
standing of counsel was reached. 

At the time of the understanding it was not contemplated 
that unusual delay would occur in the proceeding, but 
rather that it would be decided within a few months. It 
was not contemplated that the proceeding would be made 
subordinate to the clear channel hearing, which was not 
even announced at the time; it was not contemplated that 
the United States Senate would intervene; it was not con¬ 
templated that decision would be postponed until after the 
NARBA conference; and it was not contemplated 
2343 that this NARBA conference would itself be post¬ 
poned time and time again. 

You may wonder why, if ABC has been of this view, it 
did not specifically oppose the continuation of the SSA 
operation of KOB long prior to August 23, 1949. 

There are several reasons, most important of which is 
that it believed that solution of the KOB problem could 
and would be found in the clear channel proceeding, and 
that that proceeding would have been decided long since. 
Instead, decision now seems further removed than at any 
time before, and there have even been indications that 
retrial of the clear channel proceeding may be necessary 
because of staleness of the record. 

Combined with this is the fact that the third NARBA 
conference is now opening at Montreal. It is our sincere 
conviction that the continued operation of KOB on 770 


I 
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kilocycles will seriously hinder, if not preclude, any rea¬ 
sonable possibility of the retention by the United States 
of Class I-A status on 770 kc. in the next NARBA, and 
that this continued operation will thereby cause loss to 
the United States of one of its great national assets, as 
well as predetermine the classification of WJZ without 
regard to the evidence in the clear channel and KOB hear¬ 
ing dockets, and without regard to the rights that ABC 
has under the Communications Act to render a full serv¬ 
ice through the Class I-A facilities of WJZ until 
such time as those facilities are changed as a result 

2344 of proper legal process. 

The Chairman: Mr. McKenna, is there any in¬ 
consistency between the position ABC took in this matter 
of not objecting because they believed that the clear chan¬ 
nel proceeding might find a frequency for KOB and the 
position which you are now arguing, that to continue the 
SSA jeopardizes I-A frequency? 

Mr. McKenna: Sir, I don’t believe there is. Our rea¬ 
son for not opposing the SSA heretofore has been that 
the time limit hasn’t been as urgent. We have felt, as I 
believe everyone has, that the clear channel decision would 
have been decided long since, and that the KOB problem 
would have been resolved long before the NARBA confer¬ 
ence came to a critical point. 

The Chairman: Are you saying that had NARBA met 
in 1946, or prior to its expiration which was ’46, as I re¬ 
call, the operation on 770 by KOB was of such duration 
that it would not have jeopardized 770? Is that it? 

Mr. McKenna: No, sir; no, sir. I cannot go back and 
recall too exactly what our thinking was at that time, but I 
imagine that, pressed with the time consideration then, as 
we are now, we would have taken at that time the same 
action we take now. However, it has been an accumula¬ 
tion of events rather than any one single item that has 
placed us in this position we find ourselves in today. 

It has been almost five years since the clear chan- 

2345 nel proceeding was announced. It has been almost 
five years since the KOB-WJZ hearing was held, 
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and during that time all these various events have oc¬ 
curred. 

I am sure that no one contemplated or expected at the 
time the agreement of counsel was reached, which was in 
exchange for a 90-day continuance of hearing, that any 
such series of events would have occurred. 

In conclusion, gentlemen, I desire to summarize the rea¬ 
sons why we believe the special service authorization 
should be terminated on December 1, 1949, and not re¬ 
newed. 

First, we submit that the granting of special service 
authorizations to KOB without first affording a hearing 
to WJZ to show cause why they should not be granted, 
violates Sections 303(f) and 312(b) of the Communications 
Act. 

We believe this to be definitely established by the de¬ 
cision of the Supreme Court in the KOA case (319 U. S. 
329). 

As you know, that case involved the grant of an appli¬ 
cation which would create interference on the Class I-A 
channel assigned to KOA without affording KOA an op¬ 
portunity to be heard in advance. The Supreme Court 
ruled that modification of an outstanding license may 
occur through extension to another station of broadcast¬ 
ing facilities which will cause interference to the outstand¬ 
ing station within its established and protected service 
areas. The affidavit attached to our motion to deny the 
KOB SSA shows that interference to more than 
2346 twenty-three million persons is caused to WJZ by 
the operation of KOB on this SSA. 

We do not believe it is an answer to say that the opera¬ 
tion is pursuant to the terms of an instrument called a 
“special service authorization,” provided for in Section 
1.325 of the Commission’s rules rather than by license. 
The interference has been no less real, the loss of service 
no less severe, and the operation no less permanent, than 
if KOB were operating pursuant to a license. 
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In reality, the special service authorization has been 
used in this case as a device to permit licensed operation 
without issuing a license. The United States Court of 
Appeals for the District of Columbia in Crosley Corpora¬ 
tion v. Federal Communications Commission, 106 F. (2d) 
833 (June 26, 1939) certiorari denied by the Supreme 
Court, 308 U. S. 603, condemned such an artifice in the 
following language: 

“Can the Commission call a license by another name 
and deprive appellant of the right of judicial review given 
it by Congress? Manifestly, the answer would have to be 
—it cannot—and this answer, in one form or another, we 
have not hesitated to make from time to time when cir¬ 
cumstances required it and in such cases to admonish the 
Commission that its powers are limited and circumscribed 
bv the Act of its creation and that in the exercise of these 
powers regard must always be had to the right of an 
2347 applicant to notice and to a full and fair hearing, in 
which the evidence is received and weighed, and 
thereafter to be advised of the precise grounds on which 
the decision is made. Nor have we hesitated when occa¬ 
sion demanded to set aside the orders of the Commission 
when there was a denial of these rights or when the action 
of the Commission could be fairly said, upon an inspection 
of the record, to show caprice or arbitrary action.” 

Any doubt which the Commission might have with re¬ 
spect to its duties in such circumstances should be com¬ 
pletely resolved by the McFarland Bill which was recently 
passed by the United States Senate and is now awaiting 
House action. 

That bill contains an amendment to the Communications 
Act designed specifically to remove any doubt that Con¬ 
gressional intent is definitely opposed to the practice which 
the Commission has followed in this case for the past eight 
years. 

The accompanying report on the amendment states: 

“There has been confusion under the terms of existing 
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law over the basic question of when and under what cir¬ 
cumstances a written application must filed as the initial 
step in license proceedings and when, by the device of 
calling a license by some other name, the Commission, or 
applicants with the acquiescence of the Commission, have 
avoided this step. The amendment is directed against the 
administrative practice of issuing special service authori¬ 
zations which have been held not to be licenses, and 

2348 therefore persons affected by their issuance were 
precluded from relying upon them or challenging 

their propriety.” 

This appears in the 95 Congressional Record 11313, Au¬ 
gust 19,1949. 

Second, we believe that the KOB SSA is also contrary 
to Section 307(b) of the Communications Act which pro¬ 
vides for a fair, efficient and equitable distribution of radio 
facilities. The engineering affidavit attached to our mo¬ 
tion shows the extent of the interference caused to WJZ 
by the operation of KOB. Such operation destroys the 
entire secondary service area of WJZ and greatly restricts 
its primary service area. A total population loss to WJZ 
of 23,346,463 persons is suffered because of the KOB oper¬ 
ation. In contrast KOB serves only 40,953 more persons 
pursuant to its special service authorization on 770 kc. 
than it would serve with its licensed operation of 10 kw. 
on 1030 kc. 

Third, we believe that the special service authorization 
should be terminated because it represents a departure 
from the Commission’s duty, under the Communications 
Act, of fostering competition in the rendition of broadcast 
service. 

This duty was recognized by the Commission in its 
Order providing for the creation of American Broadcast¬ 
ing Company as a result of the chain broadcasting pro¬ 
ceeding. The clear channel facilities of the American 
Broadcasting Company are coneededly very small 

2349 compared with those of NBC and CBS. The present 
operation of KOB on 770 kc. deprives the extensive 



140 


rural areas of a source of ABC programs and makes it 
necessary for those areas to depend upon the uncertainties 
of sky wave service from only one other station carrying 
ABC programs. 

In the secondary service area of WNBC, the New York 
NBC outlet, there are as many as twelve other secondary 
services. In the secondary service area of WCBS, the CBS 
New York outlet, there are as many as eleven other sec¬ 
ondary services. 

In making this argument we are not asking you to take 
something away from our competitors to help us in our 
competitive fight. We are merely asking you to do your 
duty under the Communications Act of exercising your 
functions in passing on applications so as to promote 
competition. 

Finally, we emphasize that the SSA operation of KOB 
is contrary to the national interest of the United States 
in that it destroys the usability of 770 kc. as a Class I-A 
channel and invites foreign transgressions on that channel. 

We know that we will be faced in Montreal with de¬ 
mands from other North American countries for our clear 
channel facilities, particularly our I-A clear channels. I 
do not see how our delegation can sincerely argue that our 
clear channel facilities must be preserved as the only means 
of providing service to our rural areas, when for the past 
eight years the Commission has authorized an operation 
which completely destroys the secondary service 
2350 possibilities of one of the best of these channels. 

We can be sure that our Latin brothers will not 
permit this conflict in principle to pass unnoticed. You 
have recognized the danger in your Order of March 11, 
1949, on ABC’s motion to dismiss pending applications on 
770 kc. because they would jeopardize our international 
rights. There you stated: “any threat which there may 
be to the Class I-A status 770 kc. exists by reason of the 
continued nighttime operation of station KOB on that 
frequency.” 
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An elightened national interest would direct you to ter¬ 
minate KOB’s use of 770 kc. and to announce your decision 
clearly enough and promptly enough to make it effective 
in Montreal. 

Thank you. 

The Chairman: Mr. McKenna, you referred to com¬ 
parative population figures on KOB’s coverage, I believe 
you said—and you correct me if I am wrong—that their 
operation on SSA on 770 served to only 40,000 additional 
persons to what would be served by 10 kilowatts and 1030. 

Mr. McKenna: Yes, sir. 

The Chairman: For which they have a license ? 

Mr. McKenna: That is right, sir. 

The Chairman: Yet earlier in your argument you re¬ 
ferred to the fact that at some date in the spring of 1940 
KOB received, I believe, an SSA, as you referred 
2351 to it, to operate with higher power than 10 kilo¬ 
watts. Is that correct? 

Mr. McKenna: Yes, sir, they received an SSA for 25 
kilowatts night and 50 kilowatts day on 1030 kc. 

The Chairman: Did they operate on that for a time? 

Mr. McKenna: They operated on that for, I would say, 
approximately three months. 

Mr. Pierson: Four months. 

The Chairman: And was there any difference in the 
coverage under that SSA on 1030 than with the 10 kilo¬ 
watts for which they were licensed? 

Mr. McKenna: Of course they had a larger primary 
service because of the difference of 15 kilowatts. I am 
not sure whether they enjoyed a secondary service as 
well. I think that is one of the conflicting matters in 
issue. 

The Chairman: Then you would not have any popula¬ 
tion figures on what would be served by KOB operating 
on 1030 under the SSA which they had in 1940? 

Mr. McKenna: Yes, sir, I have those figures in the 
records here and will dig them out for you and produce 
them on rebuttal. 
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The Chairman: But you only use the figures on the 
license? 

Mr. McKenna: I only used the figures on the license, 
and in doing so I discounted any secondary operation KOB 
may claim on 770 kc. because under the engineering stand¬ 
ards of the Commission both the KOB secondary service 
operation and WJZ’s secondary service operation 

2352 on 770 kc. are nullified by the mutual operation of 
each station. 

The Chairman: Commissioner Sterling? 

Commissioner Sterling: As I understand the time, KOB 
actually operated 10 kilowatts or was licensed to operate, 
March 29, 1941, until June 3, 1941, is that right? 

Mr.McKenna: Yes, sir. It operated at that time, Com¬ 
missioner Sterling, not with 10 kilowatts but with 25 pur¬ 
suant to SSA which the Commission had granted. 

Commissioner Sterling: I don’t think that is right. 

Mr. McKenna: I am sorry, you are right. They did 
not begin the SSA until June. 

Commissioner Sterling: But did they actually operate 
with 10 kws.? and, No. 2, was interference caused with 
WBZ within protective contour under the 10 k. operation? 
That is between the period of March 29, 1941, and June 3, 
when they received the SSA for additional power. 

Mr. McKenna: Sir, I don’t know the answer to that. 
I will try to find that out in the intervening minutes. 

I might say in partial response to it that even if some 
interference had been caused it was nevertheless a licensed 
facility which WBZ had every opportunity to oppose and 
which was adopted by the Commission after full opportu¬ 
nity for opposition. In other words, the 10 kilowatts was 
a licensed facility that had been decided upon and adopted 
by the NARBA countries and WBZ was given full 

2353 opportunity for what other opposition it desired 

to submit. , 

The joker in that 10 kw.-50 kw. was KOB was not per¬ 
mitted to go to 50 kw. on 1030 kc. without installing direc¬ 
tional antenna which presumably would protect WBZ’s 
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I-B. They never installed the directional antenna. If 
they did have that directional antenna installed they could 
begin operation today as a 50 kw. station on 1030 kc. 

The Chairman: Any other questions ? 

Thank you very much. We will take a five-minute re¬ 
cess, Mr. Pierson, before hearing you. 

(At this point a short recess was taken, after which the 
hearing was resumed.) 

The Chairman: We will now hear argument by coun¬ 
sel for Albuquerque Broadcasting Company, KOB, Albu¬ 
querque, New Mexico. 

Argument of W. Theodore Pierson 

Mr. Pierson: If the Commission please, before I get 
into the body of my response to Mr. McKenna, I would 
like to refer to the last question directed at him concern¬ 
ing the loss that would be experienced by KOB by a move 
from 50 kw. day, 25 night, on 770 to 10 kilowatts on 1030. 

Exhibit 25 in the hearing on the application is a table 
showing that information. I do not know where the 40,000 
figure came from. In any event I cannot reconcile it with 
any of the exhibits in that record. 

The loss of primary service daytime would be 
2354 from 282,000 on 770 idlocycles, with 50 kilowatts, 
to 111,000 on 1030 kilocycles with 10 kilowatts. In 
other words, it is approximately a 50 percent reduction, 
and something like 117,000 people, which, incidentally, is 
about 30 percent of the population of the State of New 
Mexico. 

In the primary service area for a Class I station which 
is a 0.1 millivolt per meter contour, the reduction would 
be 410,000, approximately, to 201,000. Again it is approxi¬ 
mately a 50 percent reduction. 

The 0.1 millivolt per meter contour holds slightly less 
than the number of people of the entire population of 
New Mexico. 

At night the primary service area would be reduced 
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from 168,000 to 111,000 if we use 0.15 millivolt per meter 
contour; if 0.1 millivolt per meter contour, reduced from 
314,000 to 201,000. 

Assuming KOB has secondary service on 770 kilocycles 
with 25 kilowatts, at night there are 4,000,000 population 
in the service area. There would be none in the service 
area on 1030 kc. with 10 kilowatts power. 

The Chairman: Is there, in fact, a secondary service 
on 770? 

Mr. Pierson: Yes, KOB regularly receives mail from 
sixteen states on 770. 

The Chairman: Under the Standards of Good 
2355 Engineering Practice would there be secondary 
service? 

Mr. Pierson: No, sir. Well, there might be in some 
extreme western parts of the area. But under the Stand¬ 
ards of Good Engineering Practice the limitation is, I 
believe, to approximate 1.9 or 2 millivolt per meter con¬ 
tour, which is in excess of that. However, the interference 
that they measure on 1030 kilocycles had a ratio of 2 to 1, 
according to all the testimony, to the interference they 
measured on 770 kilocycles. So on the basis of the pres¬ 
ent record the nighttime interference is approximately 
twice as great to KOB on 1030 kc. as it is on 770 kilocycles. 

Commissioner Walker: Do those states you mentioned 
include all the surrounding states? 

Mr. Pierson: They include substantially all of the sur¬ 
rounding states—Arizona, Utah, Colorado, Wyoming, Kan¬ 
sas, Nebraska, Oklahoma, Texas. Those are the ones in 
which the major response is from. 

I think the record in this case fully explored the com¬ 
parison that Mr. McKenna suggested, and I believe the 
Commission has an adequate basis in that record for 
about any type of information that it wants. 

I am not clear on this case as to whether ABC is satis¬ 
fied with this oral argument as a hearing on the SSA. 
They didn’t ask for a hearing on the SSA, they merely 
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asked for an argument on their position. But I 

2356 would like to make it clear that KOB is unwilling 
to accept this, if this is supposed to be in the na¬ 
ture of a hearing on its SSA, before it is denied. What¬ 
ever rights we may have in connection with it, we wish to 
preserve. 

I would like now to outline as briefly as possible the his¬ 
tory of KOB, some parts of which were covered by Mr. 
McKenna, 

The Chairman: Excuse me, Mr. Pierson. Is it your 
contention that KOB has the right to a hearing on an ex¬ 
tension of SSA? 

Mr. Pierson: It is, if ABC’s argument is accepted that 
an SSA is in effect a license and therefore within the 
meaning of the KOA case, anyone who is injured by inter¬ 
ference by grant of license is entitled to a hearing. Then 
our SSA is a license, and if our SSA is a license, an ap¬ 
plication for extension is an application for renewal. 
Now, if it is not a license, then neither ABC nor ourselves 
has any right. But if their argument is accepted that it 
is a license, then it seems to me, since we have had this 
license, so called, for eight or ten years, that we are en¬ 
titled to a hearing on the renewal. 

Commissioner Webster: Do you maintain that you have 
rights on 770? 

Mr. Pierson: We have rights on 770 expressed in terms 
of public interest and expressed in terms of whatever the 
Commission might decide are the rights that attach to 770. 
I am only saying: If the only rights ABC can have are 
based on a contention that an SSA is a license, if that con¬ 
tention is accepted, then I think we do have full rights as 
a licensee. 

2357 Commissioner Webster: I mean do you contend 
KOB has rights under SSA on 770? Have you any 

more rights than SSA gives you? 

Mr. Pierson: Oh, no indeed not. It is limited wholly 
by those rights. 
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Station KOB was founded in 1922 by the New Mexico 
College of Agriculture and Mechanics Arts at Las Cruces. 
This college is a State-owned institution. It was operated 
by the college until 1932, and at that time the renewal of 
the college had been set for hearing for technical violation. 

On a visit by a member of the Commission to that area, 
it was made clear to the college that unless they found 
some better means of operating technically the Commission 
would be unable to grant the renewal of their license. 

A member of the Commission at that time consulted with 
Senator Cutting at Santa Fe and told him he was very 
much afraid the State was going to lose about the only 
radio station it then had, and could he do anything. 

Senator Cutting approached Mr. Pepperday, the owner 
of the Albuquerque Journal, and asked him if he would 
take over the operation. After some discussion Mr. Pep¬ 
perday did. He did not acquire the license, the college 
retained the license. And it was operated under a lease 
contract. 

At that time the Communications Act, Section 310(b) 
had not been enacted in its present form, and that was 
approved as completely legal arrangement by the Com¬ 
mission. 

2358 In 1936, after the passage of the Communications 
Act, it, of course, became necessary to place the 
entire control in the operator, and with the advent of the 
Communications Act and in 1936, the station was pur¬ 
chased by the Albuquerque Broadcasting Company, of 
which the sole owner is Mr. Pepperday. 

The station operated with losses, most of the time very 
substantial, from 1922 to 1941. Since 1941 the station 
has made a slight profit but no dividend has ever been 
paid by the corporation to its stockholder. All earnings 
of the corporation have been plowed right back into the 
improvement of the facility which was first 50 kilowatts 
and subsequently the establishment of a television station 
last November in Albuquerque. 
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KOB has operated since 1928 on a clear channel fre¬ 
quency. At all times since 1928 up to 1941 it was render¬ 
ing what was later called, in 1938 nomenclature, Class I 
service. It was never duplicated at night, although for a 
while it did share time at night with a station in Oregon. 

It has always operated with power of 10 kilowatts or 
more. At times it has been 20 and at times it has been 50. 
It is now 50 kilowatts. 

In November of 1939 to March 29, 1941, it was the only 
station operating on the frequency. It was unduplicated 
at night in the United States, and it was operating with 
a power of 10 kilowatts. 

The Chairman: What frequency? 

2359 Mr. Pierson: 1180 kilocycles, which was the fre¬ 
quency upon which it operated from 1928 re-allo- 
cations forward. Previous to 1928 it had operated on a 
frequency of 760 kilocycles, which is what ABC operated 
on with WJZ until March 29,1941. 

The frequency 1180 kilocycles, as I stated, was classi¬ 
fied by Section 3.25 as clear channel frequency and KOB 
was the dominant station. 

In February, 1940, KOB filed an application to increase 
its power from 10 to 50 kilowatts. The application was 
granted in May 1940, the frequency still being 1180 kilo¬ 
cycles. 

The construction permit that was issued by the Commis¬ 
sion at that time specifically designated KOB as a Class I 
station. 

Shortly thereafter the Commission ceased including 
those definitions in permits but at the time this permit 
was issued the specification was given. 

The Chairman: Are they now set forth in the rule? 

Mr. Pierson: They were set forth in the rules then. 

The Chairman: Now as well ? 

Mr. Pierson: Well, stations are not necessarily ex¬ 
pressly identified by call letters in the rule. Their fre- 
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quencies are given and definition of dominant stations in 
Class I-A, Class I-B, and Class II. 

At that time the re-allocations under the Havana Treaty 
were imminent, and since the United States had 

2360 given up five clear channel frequencies to Mexico 
and Cuba, it was necessary to obtain a re-allocation 

of existing channels to stations in the country. 

At a hearing before the Senate Committee for ratifica¬ 
tion of the treaty it was made clear by representatives of 
the Commission that in the re-allocation they would pre¬ 
serve the rural service stations in the country by breaking 
down channels here and merging their Class I operations. 

About 50 percent of the construction had been completed 
when the Commission issued its preliminary notification 
to the Havana Treaty signatories. It was in fact a com¬ 
munication to the Department of State but in effect a 
notice to the other countries. For the first time KOB 
became aware of having to go on 1030 kilocycles with 10 
kilowatt power. We were given an assignment of Class II. 

Expression of views were invited and we filed them, 
and Mr. McKenna read from those expressions of views. 

Basically our contention was that our Class I service 
should be continued. 

We were informed by the Commission and representa¬ 
tives of the Commission who were dealing in the NARBA 
matter it was not intended KOB should be permanently 
reduced from Class I to Class II, but under NARBA defi¬ 
nitions they had to take measurements to show substan¬ 
tial secondary service would be received by operation 

2361 on 1030 kc. And they asked us to make the meas¬ 
urements. And the engineering department ex¬ 
pressed its confidence the measurements would show while 
we might get minor interference in the eastern part of our 
secondary service area—that is the 750-mile radius—it 
would be so slight the Commission would be willing to 
change it to Class I-B. 

Those measurements were taken either in November or 
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December of 1940, and the measurements, as taken, showed 
that the interference was so substantially above the level 
the Commission made, the Commission then embarked upon 
an investigation to see how they could possibly perform 
that way. 

I think they later discovered they had not considered 
the initial salt water path over which the WBZ signal 
traveled at the degree that is the correct degree for the 
Albuquerque area. 

In any event, we were told that it was hopeless for us 
to ever expect to have a secondary service facility on 1030 
kc. and that another solution would have to be found. 

At that time it was discussed as to whether or not direc- 
tionalization of WBZ would be possible. I think it became 
clear that it would be practically impossible unless they 
eliminated Boston from the service area of WBZ. Inas¬ 
much as the angle to the Albuquerque area from the trans¬ 
mitter of WBZ passes immediately over the city of Boston 
that is where the directionalization would have had to 
have taken place. 

We were told in informal conferences at that time 
2362 that the measurements taken at the same time 
showed we could operate on 1200 kilocycles and re¬ 
ceive substantially no interference in secondary service 
areas. 

Twelve hundred kilocycles was the frequency then as¬ 
signed to WCAU under the treaty allocation. The coun¬ 
tries had scheduled a final engineering conference to pre¬ 
pare the final applications of all countries for January, 
1941. 

Prior to that conference we were told our designation 
would be changed to Class I-B on 1200 kilocycles in the 
final notification. 

The evening before the last day of the conference I re¬ 
ceived a call from a representative of the Commission 
representing the Government in the conference, and he 
stated that the Mexican Government had objected to the 
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assignment of Station WOAI at San Antonio to the fre¬ 
quency 1210 kc. because it was too close in frequency sepa¬ 
ration to the station on 1220 in Mexico City. 

To meet this very strong objection of the Government 
of Mexico it was agreed that WOAI would take the fre¬ 
quency 1200 kc. and WCAU would take the frequency 1210 
kc. Then when they attempted to duplicate WCAU by 
putting KOB on 1210 the Mexicans said Albuquerque is 
just as bad as San Antonio and objected to that, too. So 
the representative of the Commission stated that he would 
like to have us get as many alternatives as possible 
over to the Commission by nine o’clock the next 
2363 morning. 

So I got hold of our consulting engineer, and we 
stayed up all night and were there at a quarter of nine 
the next morning with three or four alternatives. 

I was informed that noon that any alternative we had 
produced, or alternatives anyone else had suggested, in 
any event, would necessitate two or three or four more 
days of conference and the delegates refused to stay. 
And they adjourned and went home and there was nothing 
they could do with us except to leave us on 1030 kc. for 
the moment. 

The Commission in due course issued notice to all licen¬ 
sees about their new frequencies and new assignments and 
gave them an opportunity to show cause if they wanted a 
hearing. 

We went through the form of objecting. We were then 
told by the representatives of the Commission who were 
dealing with the re-allocation that the Commission realized 
it would be necessary to find some other disposition of 
KOB than 1030 kc. because it had already been deter¬ 
mined by their studies that it was hopeless; that if we 
persisted in a hearing it would be impossible to conclude 
it before March 29, 1941; and our refusal to go along with 
the modification of our license would cause substantial 
distress in making the treaty re-allocations; that if we 
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would not insist upon a hearing that the Commission would 
agree to determine as expeditiously as possible the new 
secondary service assignment for KOB. 

2364 We agreed with the Commission and withdrew 
our request for hearing. 

Shortly after that withdrawal, I consulted with the engi¬ 
neering department and asked for authority to measure 
about eight eastern clears in order to determine which 
frequency might be better for KOB as a Class I-B sta¬ 
tion. The response I got to that request: The Commission 
felt it was their problem, that they were going to take 
extensive measurements on all eastern clears and make 
measurements at a great number of points throughout the 
country, which would have been far beyond our capacity 
to take, and therefore suggested that measurements by 
us would be unnecessary. 

They did state they were going to keep their measure¬ 
ments confidential for such period of time as the Com¬ 
mission decided to be appropriate. 

That measurement program, which was very elaborate, 
was started in April of 1941, but because of the vagaries 
of sun spot cycles and the influence on sky wave propaga¬ 
tion, they were unable to get a very large number of 
good nights for measurement before the summer months 
set in. 

Meanwhile, by May of 1940 we had completed our 50 
kilowatt station on 1180 kc. and had no place to go. This 
was May of 1941. 

We finally decided that since sky wave propagation is 
notoriously low in the summertime that the inter- 

2365 ference condition between WBZ and KOB would not 
be great during those months, and for temporary 

purposes only we would operate with 50 kilowatts day 
and 25 night on 1030 kc. 

The Commission hoped to commence their recording 
program again in the early fall, and by the time inter¬ 
ference conditions between WBZ and KOB got bad, by 
November or December, they would have the solution. 
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We were told in October that the Commission was 
changing ns to 770 kc. on their own motion. 

Mr. McKenna wonders why that happened. I am not 
certain I know, excepting the chief engineer called me 
in to say that the Commission had found, at least come 
to a tentative conclusion, that would probably ultimately 
be the best place for us to locate, but further measure¬ 
ments were necessary to determine on other possibilities. 

We did not object to the change because we found the 
time to put in the transmitter, so it did not take us long 
to switch the operation. 

The Chairman: Had you been operating on 760 at a 
time when WJZ was on 760? 

Mr. Pierson: 760 was the last frequency KOB oper¬ 
ated prior to 1928 allocations. My understanding is at 
that time it was 5 kilowatts power. There was no clear 
channel designation. I don’t recall that. 

Commissioner Sterling: You did build a direc- 
2366 tional antenna for the 1030 ? 

Mr. Pierson: No. The Commission’s authoriza¬ 
tion was 50 kilowatts day and 25 kilowatts night. 

Commissioner Sterling: Non-directional? 

Mr. Pierson: Non-directional because we were the only 
station operating at night on 1180, and the construction 
permit was non-directional. 

Every time we started discussing directionals we might 
employ, the Commission representatives pointed out, very 
properly, until we found the frequency upon which we 
were to operate it was silly to spend fifty or one hundred 
thousand dollars on directional antenna. Furthermore, 
that was especially true when the station was then oper¬ 
ating at a loss. 

I think we should bear in mind that Albuquerque ac¬ 
cording to the 1940 Census is a town of 35,000 people. 

X think we should also bear in mind that New Mexico 
is a very sparsely settled state. "While it is the fourth 
largest in area in the country, New Mexico has slightly 
in excess of one-half million people located in it. 
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Another point I want to make at this point: Prior to 
the NARBA re-allocations on March 29, 1941, there were 
three clear channel stations in the eight Rocky Mountain 
States. That is approximately 30 percent of the land area 
of the United States. They were KSL, KOB and KOA. 

In the service area of WJZ before the NARBA 

2367 arrangements, there were twenty-three Class I sta¬ 
tions. After NARBA went into effect, the eight 

Rocky Mountain States were reduced from three to two. 
WJZ’s service area was increased from twenty-three to 
twenty-four. 

I think we all realize that the population of the eight 
Rocky Mountain States will probably not exceed 50 per¬ 
cent of the population of New York City. New York City 
then and now has five Class I stations, which is three 
more than the entire Rocky Mountain States put together. 

Furthermore, New York is surrounded by Class I sta¬ 
tions in Boston, in Schenectady, in Philadelphia, in Balti¬ 
more, in Richmond, and so on ad infinitum. They are 
surfeited with Class I service in eastern United States. 

There may be, there are white areas in the eastern 
United States but those result primarily from the con¬ 
centration of Class I facilities in one or two cities, not 
from the fact there are not enough Class I facilities in 
the East. 

The Chairman: You have no difficulty defining a white 
area, do you, Mr. Pierson? 

Mr. Pierson: No. I think it has been pretty well estab¬ 
lished that at least these eight states are entitled to be 
called somewhat pale when it comes to service. 

Commissioner Sterling: Just one thing I want to get 
straight, Mr. Pierson. At no time in all these changes of 
frequencies did you ever go directional, is that right? 

2368 Mr. Pierson: No, we haven’t yet. 

Commissioner Sterling: Thank you. 

Mr. Pierson: The Commission’s hope of commencing 
a new series of measurements in the fall of 1941 was 
doomed by the events that took place on December 7,1941. 
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At that point all civilian activities such as this ceased, 
and we were told a solution was impossible for the dura¬ 
tion of the war. 

It was at that point President Mark Wood agreed ulti¬ 
mately, not immediately at that, but sometime later, after 
ABC took over the operation, that they would not oppose 
the operation during the pendency of the war. 

So the station operated in that manner. 

And I would like to state and make it very clear that 
we are not satisfied with the operation we have on 770 kc. 
because of the substantial amount of interference we re¬ 
ceive during some months of the year. We would still 
like to have a prompt decision on our application. We 
would still like to have restored to us the secondary serv¬ 
ice area of which we were deprived in 1941. 

I will admit, through events which I think were beyond 
everyone’s control, but nevertheless it was taken away. 

The Chairman: That was secondary service on 1180? 

Mr. Pierson: Secondary service. As a matter of fact, 
I suppose you could say, in a clear channel approach, that 
we covered the United States because we were un- 
2369 duplicated at night and had no interference. 

But the principal service area of KOB is and 
always will be the Rocky Mountain States and adjoining 
states, and we make no contention to be a Class I-A. I 
believe it would be a waste of frequency not to be dupli¬ 
cated in the eastern United States. 

It seemed desirable at least to have a solution found 
for KOB prior to determination of the NARBA agree¬ 
ment. That might be a reasonable construction of the 
meaning of the term “expeditiously as possible.” 

In further consultation with the Commission early in 
1944, it was suggested that the Commission should have 
some proceedings upon which it could start; that these 
issues would be raised. So in response to that indication 
we decided to file an application on the frequency that 
we were then operating—770. 
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That application was filed in February of 1944, and it 
was filed for the specific purpose of initiating a proceed¬ 
ing that would enable the Commission to make a decision 
prior to the NARBA conference which was then antici¬ 
pated for 1945. 

The Commission acted very expeditiously upon our 
application. They designated it for hearing about a month 
or six weeks after it was filed. 

They immediately published bills of particulars, and 
they set it for hearing on July 10,1944. 

However, ABC did not intervene in the hearing 
2370 until twenty days before the hearing was to take 
place—or, yes, yes, twenty days. As a matter of 
fact, they didn’t employ counsel until twenty days before 
the hearing was to take place. 

Their counsel, Mr. Loucks, who had been employed by 
ABC at that time to handle the case for them, stated two 
things to me in my office on June 30. One was that there 
might be some amicable settlement that could be found 
and the hearing avoided. And we stated we were willing 
to participate in conferences for the purpose of scouting 
those possibilities. 

Secondly, that as counsel he could not possibly prepare 
in twenty days and needed at least three months. Since 
our then outstanding SSA terminated on October 1,1 told 
him we objected very strenuously to postponement of the 
hearing to a time when our SSA would again become an 
issue; that we felt the Commission by the way it had 
started on the case had every possibility of coming to a 
conclusion by the end of the year and before the NARBA 
conference; and that we were interested in no delays 
whatsoever. 

Mr. Loucks and Mr. Swezey who accompanied him re¬ 
turned to his office and called me about an hour later and 
stated if we would consent to a delay of ninety days they 
would agree not to oppose the application pending termi¬ 
nation of litigation. We agreed, and consented to the 
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continuance. Further continuances were filed by ABC, 
and as a result of those further continuances the 

2371 hearing was finally continued to January 2, 1945, 
which was just about five weeks before the Com¬ 
mission initiated the clear channel proceeding. 

Now, ABC contends, of course,—appear to contend that 
subsequent events have released them from that obligation. 
I do not believe that subsequent events released them from 
both the moral and legal obligation not to oppose the SSA. 
I would like to point out that had they not objected, I be¬ 
lieve, there was every possibility and certainly the Com¬ 
mission indicated it, not only to us but to the Senate Com¬ 
mittee, that they intended to conclude the proceedings at 
the earliest possible moment; that prior to the commence¬ 
ment of any clear channel proceedings at least a proposed 
decision and perhaps a final decision would have been 
issued. 

However, the hearing was not concluded as a result of 
the continuances to which we originally consented until 
just about a month before the promulgation of the clear 
channel order instituting that proceeding. And then I 
am not so sure that the Commission would ever have 
thought of postponing a decision in this case pending the 
clear channel proceeding if ABC had not urged it. 

One month after the order of February 20 instituting 
the clear channel proceeding, ABC filed a motion to with¬ 
hold decision in the KOB case until the Commission had 
entered a final order in the clear channel proceeding. Now 
that petition never received any action formally, but 

2372 certainly from that point on the Commission has 
regarded this case as being inextricably bound into 

the clear channel proceedings, and in numerous statements 
it has stated that it has granted ABC, in effect, the relief 
they then requested. 

ABC’s urge for prompt decision did not occur to them 
until October, 1945, which was after their petition to with¬ 
hold pending the clear channel decision had been pending 
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for about seven months. As a matter of fact, that first 
petition they have never withdrawn. 

I submit that ABC is both morally and legally bound 
to their agreement not to oppose the SSA. If it is true 
that they made a bad bargain because of subsequent 
events, it is also true that we made a very bad bargain 
at the same time. What they are suggesting is that a 
continuance originally granted for their benefit, all the in¬ 
juries resulting therefrom should be heaped upon the one 
that gave its consent in return for their promise. 

I submit there can be no basis for their contention that 
they have a right to oppose the SSA. 

Now they also have contended that the SSA is a device 
that violates Section 303(f) of the statute and Section 
312(b). 

I think I have substantially covered that in response to 
questions from the Chairman and from Mr. Webster. Basi¬ 
cally our contention is that aside from the agreement they 
consented to previous authorizations. They never 
2373 asked for a hearing on anything up to this point. 

And now if they are entitled to protest our request 
for extension, we are certainly entitled to a hearing be¬ 
fore that request is denied. 

If they want to have a hearing on the SSA, we will be 
there to participate, but I submit that we are entitled to 
operate pending the decision of the Commission on the 
hearing on the SSA. 

It is significant, too, that ABC called to its help the 
McFarland Bill, in the report of which they condemned 
SSA. 

During the recess I made an offer to Mr. McKenna to 
stipulate that KOB would be satisfied to have its rights 
adjusted under the McFarland Bill if he would. Mr. Mc¬ 
Kenna said that he was not quite willing to do that. So 
apparently they call the McFarland Bill to their support 
on certain portions of it but do not wish to take the bur¬ 
den of the whole thing. 
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Actually, under the McFarland Bill, if it were passed, 
the SSA would be regarded as a license. Inasmuch as 
we have then a license, we are entitled to a hearing pend¬ 
ing renewal. When we file an application for extension 
of SSA they are entitled to protest, and if they protest 
they are entitled to a hearing, but there is a specific in¬ 
junction in the McFarland Bill that the Commission must 
continue to maintain existing service pending a hearing. 
And I submit there is no other definition that you can 
give KOB’s operations in the last eight years on 770 kc. 
but that it is an existing service. 

2374 The Chairman: You and Mr. McKenna would 
both agree, would you not, that the McFarland Bill 

is not yet law? 

Mr. Pierson: That is right. We never cited the Mc¬ 
Farland Bill. Apparently they felt it at least brought 
some moral suasion upon the Commission to immediately 
terminate all SSA. I submit the McFarland Bill, if passed, 
would not do that, and I do not think you should be in¬ 
fluenced by a Senate report to any greater extent than 
you would be influenced by the law if it were passed. 

They cite the Crosley case, some dicta, from the Crosley 
case in which the court condemned the practice of calling 
a license by another name and denying rights as a result. 

The Chairman: Mr. Pierson, I aimed to ask Mr. Mc¬ 
Kenna to identify that case a little more, and it slipped 
my mind. What was the case? What was it about? 

Mr. Pierson: The Crosley case was a review—will you 
correct me if I am wrong, Mr. McKenna? I think it is 
your citation—of a special experimental authority that 
had been denied by the Commission. The special experi¬ 
mental authority gave authority to WLW to operate with 
500 kilowatt power. 

2375 The Chairman: And they had been operating on 
SSA at 500? 

Mr. Pierson: Not an SSA, a special experimental. And 
the Commission denied an extension of it, and they asked 
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for judicial review and received it, at which time this 
dictum with respect to calling a license by another name 
was stated by, I believe, Justice Groner. I don’t know. 

In any event that was the case. 

As to the applicant and the licensee under the special 
experimental authorization, the court condemned any at¬ 
tempt by the Commission to take his rights away by not 
calling it a license. However, ABC in this case is not an 
applicant and it certainly has consented up to this point, 
up to August 23, 1949, to the operation. I don’t think the 
Crosley case or the language used by the court there has 
any applicability, and I think it is an affront to the Com¬ 
mission to state that the Commission under all the cir¬ 
cumstances of the case were using SSA as a device to 
avoid issuing a license. 

The Commission has tried at all times in my opinion to 
find some solution to the problem. Events that were not 
within the control of any of the parties, including the 
Commission, have made it impossible. And I don’t think 
it should be compared to any extent to the case Justice 
Groner had in mind in the Crosley case. 

ABC also contends that SSA jeopardizes Class 
2376 I-A status under NARBA. I think the Commission 
has completely disposed of that contention in sev¬ 
eral memorandum opinions it has issued, and rather than 
prolong the argument I would like to cite the Commission 
to its own findings on that point and leave it at that. 

There is one remaining argument that ABC has made 
both in connection with the application for regular license 
that was heard and in connection with the SSA. They 
say, in effedt, or they state expressly, it is “paramount” 
policy of the Commission to foster competition between 
networks. 

I assume they mean by that it is the primary function 
of the Commission, and they say because that is the pri¬ 
mary function of the Commission, the KOB application 
should be denied and their reasoning runs like this: 
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NBC has more Class I stations owned and affiliated 
than does ABC. Since that is true, ABC is less able to 
compete with NBC in the sale of time; that in order to 
correct this “inequity” the Commission should degrade 
the facilities of WBZ and KOB because they are both 
affiliated with NBC, and it should upgrade, or at least 
maintain, the Class I status of WJZ. 

Now I submit that if that principle were adopted, it 
would lead to some very absurd results. The idea that 
th6 Commission should make changes in assignments and 
changes in allocations, or make them in accordance 
2377 with network affiliations, just does not gee with the 
rule requiring that network affiliations be limited 
for two years. 

To show how absurd the results would be, let us assume 
the Commission should act upon the principle they sug¬ 
gest and the Commission should degrade the facilities of 
KOB even farther than they are now degraded, and also 
of WBZ. In a year from now both WBZ and KOB affiliate 
with ABC. Now the Commission would have to start all 
over again because at that point ABC would be entitled 
to have our facility improved in order to equalize the 
competitive opportunity. 

I submit the only participation of the Commission in 
the chain broadcast field, or important one, is represented 
by its chain broadcast report. And the principal things 
that the Commission attempted to do there was to remove 
private restraint upon competition, and they specifically 
stated their rules were adopted for the purpose of putting 
a burden upon every network to compete fairly for affili¬ 
ates. It did not say that if they are unable to compete 
because of an inferior network service that the Commis¬ 
sion should make them equal by an allocation system, 
which is what ABC proposes. 

I would like to say in conclusion, or in summing up: 

Number one. We don’t like the SSA. 
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Number two. We would like a prompt decision, and we 
have been consistent throughout in seeking a prompt de¬ 
cision. 

Number three. Alternative to our present opera- 

2378 tion or the solution offered by ABC is wholly un¬ 
satisfactory and would impose upon us a continua¬ 
tion of a 98 percent loss in service areas that happened 
by virtue of some delegates of Mexico back in 1941. 

I submit that they have no legal rights that have been 
invaded that they have not voluntarily or for adequate 
consideration given up. 

I submit also we had better stop talking about wliite 
areas if it is possible for a station in New York City to 
further degrade a facility in Albuquerque, New Mexico. 

Thank you. 

The Chairman: Any questions ? 

Rebuttal argument by counsel for the American Broad¬ 
casting Company. 

Rebutted Argument of James A. McKewna, Jr. 

Mr. McKenna: I have a few points which will not take 
a very long time to cover. 

Mr. Chairman, you asked in your original question to 
me whether if the NARBA Conference had actually con¬ 
vened back in 1946 we would have taken the same attitude 
that we take now. I have been reminded on October 29, 
1945 ABC filed a petition specifically asking them for a 
prompt decision on the ground that the NARBA Confer¬ 
ence was in the offing, and if that decision was not reached 
we would face then exactly what we are facing now. 

2379 That petition was never acted upon by the Commis¬ 
sion, and the conference was subsequently post¬ 
poned. 

Mr. Pierson has read some population figures into the 
record. I agreed to supply some figures at your request 
for the record. 

The figures I gave earlier were taken from PCC exhibit 
which was submitted at the hearing and both WJZ and 


162 


KOB also submitted exhibits. Our exhibits were based 
upon the Standards of Good Engineering Practice. The 
KOB exhibits were based upon some measurements which 
we believe we showed to be inadequate, and the reason I 
selected the FCC figures in making my presentation was 
because I considered them to be a more neutral source 
than either of ours under the circumstances. That is the 
reason I used them. 

The Chairman: Do you have the exhibit number it was 
taken from? 

Mr. McKenna: FCC Exhibit 4. 

The Chairman: And is it stated on that exhibit that 
those figures are based upon the Standards of Good En¬ 
gineering Practice? 

Mr. McKenna: That is my understanding, sir. I don’t 
have the exhibit with me, I have our findings of fact which 
summarizes and re-states the table. 

That exhibit shows—and again I was talking in terms 
of nighttime service because that is the interference we 
are experiencing, nighttime—that KOB at night 
2380 under its licensed operation of 10 kw and 1030 kc 
would serve a population of 87,182; that with 50 
kw and 1030 kc it would serve a population night of 
109,802; that at present under its SSA, using 25 kw and 
770 kc it serves a population night of 128,135; and that 
if it were to operate with 50 kw on 770 kc, pursuant to 
its application, nighttime, it would serve a population of 
141,911. 

Now Mr. Pierson also gave figures that were based upon 
measurements which KOB had taken, that the skywave 
interference caused WBZ on 1030 kc was approximately 
two times as great as the skywave interference caused by 
KOB to WJZ on 770 kc. Those figures were based upon 
measurements, they were not based upon the Standards of 
Good Engineering Practice. And we believe that we have 
showed conclusively in the hearing that those measure- 
rrients were inadequate to establish the facts. 
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Mr. Pierson has also suggested that before SSA of 
KOB can be terminated he is entitled to a hearing. 

Sir, our position on that is that KOB has no rights 
under the SSA, consequently no rights to a hearing, but 
that we are aggrieved by the SSA and consequently we 
are entitled to a hearing before it can be extended. The 
SSA contains on its face an express provision that it is 
temporary only and can be withdrawn at the whim and 
discretion of the Commission. Consequently they are not 
entitled to a hearing. 

The Chairman: I hope it does not say, Mr. Mc- 
2381 Kenna, in the grant it can be withdrawn at the 
whim of the Commission. 

Mr. McKenna: It just uses the word “discretion”, sir. 

The Chairman: Proceed. 

Mr. McKenna: I would like to repeat it is our position 
that they are not entitled to a hearing on SSA before it is 
terminated, but that we are entitled to a hearing before 
it can be renewed. And I submit that under Section 312 
(b) of the Communications Act we would be entitled to a 
hearing before the Commission renewed it on September 
1,1949. 

We are not urging that point and are willing to let the 
date go over until December 1. 

Now, Mr. Pierson’s argument also confirms the state¬ 
ment that we have made that there was no sufficient basis 
for the Commission’s selection of 770 kc as the frequency 
on which KOB should be permitted to operate on the SSA. 
Eight years’ time certainly should be enough forebearance 
on our part. When all of the reasons for not renewing 
the SSA are considered, including the national aspects, 
the public interest aspects, the private interest aspects of 
WJZ, they certainly overcome any sympathetic considera¬ 
tions there may be on behalf of KOB. 

We don’t say that KOB should not have coverage. We 
simply say they should not have our frequency and they 
certainly should not have it without the proper legal 
processes. 
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Now I would also submit that the McFarland bill is not 
intended to make legitimate that which is illegitimate. 
2382 Before a KOB SSA can ripen into a license or 
type of authorization protected by the provisions 
of the McFarland bill normal legal processes would have 
to be consummated. 

Now, in conclusion, we are not asking you to degrade 
WBZ’s facilities. It is a Class I-B assignment and was 
made that way specifically to accommodate station KOB. 
All we are asking for is the return of our facilities which 
we believe have been unduly withheld this past eight 
vears. 

«r 

Thank you, sir. 

The Chairman: Any questions of Mr. McKenna? 

Anv further comment in this case? 

That concludes the argument in this case. 

Thank you very much, gentlemen. 

(Whereupon, at 12:15 p. m. oral argument in the above- 
entitled matter was concluded and the Commission ad¬ 
journed.) 

• • • * 

2394 Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C. on the 30th 
day of November, 1949; 

The Commission having under consideration the above- 
entitled application of Albuquerque Broadcasting Com¬ 
pany for extension of special service authorization for the 
operation of Station KOB, Albuquerque, New Mexico, on 
the frequency 770 kc with power of 50 kw daytime, 25 kw 
night; and 

IT APPEARING, That on August 23, 1949, American 
Broadcasting Company, Inc. (WJZ), New York, New 
York, filed the above-entitled Motion requesting denial of 
the said application of Albuquerque Broadcasting Com¬ 
pany and other relief and further requesting oral argu¬ 
ment with respect to said Motion; and 
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IT FURTHER APPEARING, That on August 31, 1949, 
the Commission adopted an order granting the request of 
American Broadcasting Company, Inc. for oral argument 
and, in order to provide an opportunity for said oral ar¬ 
gument, extending the said special service authorization 
for the operation of KOB on a temporary basis until De¬ 
cember 1,1949; and 

I IT FURTHER APPEARING, That oral argument was 
i held before the Commission en banc September 12, 1949, 
l but the Commission has not yet reached a conclusion with 
respect to the matters raised therein; 

IT IS ORDERED, That the said special service authori¬ 
zation for the operation of KOB on the frequency 770 kc 
with power of 50 kw daytime, 25 kw nighttime, IS EX¬ 
TENDED to 3:00 A. M. EST, January 1, 1950, and that 
final action on the above-entitled application BSSA-214 
IS WITHHELD pending further consideration and dis- 
i position of the said Motion of American Broadcasting 
Company, Inc. 

! FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 

Secretary 

• • * • 

! 2400 Memorandum Opinion and Order 

By the Commission: Commissioners Hyde, Web¬ 
ster and Hennock not participating, 
i We have before us a motion filed August 23, 1949, by 
American Broadcasting Co., Inc., licensee of Station WJZ, 
New York requesting that the Commission (1) deny the 
above-entitled application of Albuquerque Broadcasting 
Company for extension of Special Service Authorization 
for the operation of Station KOB, Albuquerque, New Mex¬ 
ico on the frequency 770 kc, with power of 50 kw day and 
25 kw night, unlimited time; (2) grant the relief here¬ 
tofore requested by petitioner in its petitions of October 
29, 1945, February 17, 1948, February 14, 1949, and May 
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20, 1949, with respect to the above-entitled applications of 
Albuquerque Broadcasting Company for modification of 
construction permit and license for the operation of Sta¬ 
tion KOB on 770 kc, with power of 50 kw, unlimited time. 
An opportunity for oral argument on the above motion 
was likewise requested. On August 31, 1949, the Commis¬ 
sion adopted an order granting this last request and, in 
order to provide time for said oral argument and for other 
reasons set forth therein, extending the Special Service 
Authorization for the operation of KOB on a temporary 
basis until December 1, 1949, pending final action with 
i respect to the above application BSSA-214.* Oral 
2401 argument was duly had before the Commission en 
banc , on September 12, 1949. James A. McKenna, 
Jr., Esq. appeared on behalf of American Broadcasting 
Co., Inc. and W. Theodore Pierson, Esq. appeared on 
behalf of Albuquerque Broadcasting Company. 

In order to place the problem before us in its proper 
perspective, it is necessary to set forth in some detail the 
history of the KOB assignment KOB commenced opera¬ 
tion in 1922 under a license issued by the Department of 
Commerce. Prior to the allocation by the Federal Radio 
Commission in 1928, it operated on several different fre¬ 
quencies and with various powers. On November 11, 1928, 
it was assigned the frequency 1180 kc with power of 10 kw 
sharing time at night with Station KEX, Portland, Oregon. 
On November 27, 1949, its license was modified to provide 
for unlimited hours of operation and from that date until 
March 29,1941, KOB was the only station licensed to oper¬ 
ate at night on 1180 kc. Prior to 1941 KOB’s authorized 
power was changed on several occasions but at all times 
after 1927 it operated with at least 10 kw which is the 
minimum power for a Class I station. On May 7,1940, the 
Commission issued KOB a construction permit authorizing 


* A further extension to January, 1950 was granted November 
30, 1949. 
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it to increase its power to 50 kw and designating it a Class 
I station. 

In the reallocation of frequencies under the terms of 
the North American Regional Broadcasting Agreement, 
no provision was made for the United States’ stations 
using 1180 kc to continue operating on a common channel 
and assignments had to be found for them on frequencies 
already assigned to other United States’ stations. In the 
preliminary list of NARBA assignments published by the 
Commission on September 11, 1940, it was proposed to 
assign KOB to the frequency 1030 kc with power of 50 kw, 
operating unlimited time as a Class II station. This pro¬ 
posal necessarily involved the reclassification of 1030 kc 
as a Class I-B instead of a Class I-A frequency and also 
the reclassification of WBZ, Boston, Massachusetts from 
I-A to I-B status. Comments opposing this proposal were 
filed on behalf of both KOB and WBZ. Under arrange¬ 
ment with the Commission, engineers for KOB made field 
intensity recordings of the signals of WBZ and WCAU, 
Philadelphia, Pennsylvania at Albuquerque during De¬ 
cember 1940. These measurements indicated that the limi¬ 
tation from WBZ was materially higher than that from 
WCAU and some thought was given to the possibility of 
placing KOB on WCAU’s frequency which was then 1200 
kc. However, at the time of the North American Regional 
Radio Engineering Meeting in January 1941, the proposed 
frequency of WCAU was changed from 1200 kc to 1210 kc 
in order that WOAI, San Antonio, Texas could operate on 
1200 kc with less possibility of interference to a Mexican 
Class I-A station on 1220 kc. The Mexican Delegation ob¬ 
jected to the assignment of KOB to 1210 kc and as a result 
no frequency other than 1030 kc appeared to be available 
for immediate assignment to KOB. 

On February 4, 1941, the Commission adopted an order 
proposing the assignment of KOB to 1030 kc, with power 
of 10 kw, unlimited time with the following proviso: “In¬ 
crease in power to value in outstanding construction per- 
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mit [50 kw] contingent upon submission and approval of 
required directional antenna, proof of performance and 
grant of application for a license to cover.” The order 
further provided that if the applicant objected, a hear¬ 
ing would be held with respect to the proposed assign¬ 
ment. 

2402 KOB filed a formal objection to the above order 
on February 19,1941, but on March 3,1941, this ob¬ 
jection was withdrawn by letter which stated in part: 
“While the withdrawal of its request for hearing on the 
conditions the Commission proposes to impose upon its 
renewal application means complete loss of secondary 
service by KOB after March 29,1941, the licensee has con¬ 
cluded that the broad public interest in the effectuation of 
the Havana Treaty would probably be best served by ac¬ 
cepting this temporary loss of service and proceeding to 
an early determination of its individual problems in a 
proceeding initiated in another manner/ ’ On March 4, 
1941, the Commission considered the question of the KOB 
assignment and adopted the following minute with respect 
thereto: 

“Directed that any renewal of license for the opera¬ 
tion of this station which may be granted for the 
period beginning March 29, 1941, should specify the 
frequency 1030 kc with 10 kw power as proposed in 
' Order of February 4, 1941, and that consideration of 
the question as to which frequency should be perma¬ 
nently assigned this station be deferred until an ap- 
1 propriate application presents that issue. ’ 9 

KOB was informed of this action by letter dated March 
18, 1941. Pursuant to the above decision the KOB license 
was modified on March 29, 1941, to specify the frequency 
1030 kc, with power of 10 kw, unlimited time, and since 
thkt date the KOB license has specified those facilities. 
On March 22, 1941, KOB had filed an application for Spe¬ 
cial Service Authorization to permit operation on 1030 kc, 
with power of 50 kw day, and 25 kw night, unlimited time. 
This application was granted on June 3, 1941 and KOB 
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operated with these facilities for a period of several 
months. 

Meanwhile in order to determine what frequency would 
be most suitable for the final assignment to KOB, a field 
strength recording program was undertaken by the Com¬ 
mission in March 1941. The purpose of the measurement 
program was to determine the relative signal intensities of 
a number of eastern clear channel stations in the service 
area of KOB. Before sufficient data could be collected, 
atmospheric conditions necessitated suspension of the re¬ 
cording program. Such data as the Commission then had, 
however, indicated that KOB’s service area on 770 kc 
would be more extensive than on 1030 kc. Accordingly on 
June 3, 1941, the Commission on its own motion modified 
KOB’s Special Service Authorization to specify 770 kc in 
lieu of 1030 kc. Further measurements of WBZ and WJZ 
. were made at Grand Island, Nebraska and Kingsville, 
Texas beginning in December 1941 and continuing until the 
end of February 1942. Before conclusive results could be 
obtained, however, the measurement program was sus¬ 
pended because of the war. 

At the time of the modification of the KOB Special Serv¬ 
ice Authorization WJZ, a Class I-A station operating on 
770 kc. with power of 50 kw, unlimited time, was licensed 
to the National Broadcasting Co. On October 19,1941 The 
National Broadcasting Company filed a petition in oppo¬ 
sition to the modified Special Service Authorization. This 
petition was denied by an order of the Commission dated 
November 25, 1941 and a petition for rehearing filed De¬ 
cember 15, 1941, was similarly denied on January 6, 1942. 
The reasons stated for the denial of these two petitions 
were: (1) that the operation of Station KOB on 770 kc 
was temporary, (2) that the Commission has the power 
under the Communications Act of 1934 to ascertain by 
actual operation on a temporary basis what facilities to 
be used by Station KOB on a regular basis would 
2403 best serve public interest, convenience and necessity; 
and (3) “that if and when any assignment on a reg- 
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ular basis is made to Albuquerque Broadcasting Company 
(KOB) which, in any way, aggrieves or adversely affects 
petitioner’s interests, petitioner will have twenty days 
from and after the effective date of any such action within 
which to file a petition for rehearing.” 

As noted above the measurement program designed to 
ascertain the most satisfactory permanent assignment for 
KOB was interrupted by the war and KOB has continued 
to operate on 770 kc under extensions of Special Service 
Authorization until the present time. 

On March 3, 1944, KOB filed its above-entitled applica¬ 
tion for modification of construction permit and license to 
cover specifying regular operation on 770 kc with power 
of 50 kw, unlimited time. On March 28, 1944, these apli- 
cations were designated for hearing and the hearing was 
later scheduled to begin on July 10, 1944. On June 22, 
1944, WJZ petitioned for leave to intervene and this was 
granted on June 28, 1944. On June 30, 1944, counsel for 
KOB and WJZ entered into an agreement as follows: 

1. That if Station KOB would consent to the continu¬ 
ance sought by WJZ, the latter would not protest, during 
the litigation, any further extension of Station KOB’s spe¬ 
cial service authorization (on 770 kc) which the Commis¬ 
sion should see fit to grant. 

2. That in view of this, both parties would use their 
best efforts to avoid further delays. 

Pursuant to this agreement WJZ requested a ninety 
days’ continuance which was granted without opposition 
by KOB. 

Thereafter numerous pleadings seeking enlargement of 
the issues and other relief were filed by both parties and 
several continuances were had. Hearing was finally com¬ 
menced on January 2, 1945, and the record was closed on 
January 12, 1945. One of the issues specified in the above 
proceeding was 4 ‘to determine whether Section 3.25 of the 
Commission’s Rules should be amended so as to permit 
the operation of Station KOB as proposed in application 
R5-MP-1738.” 
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On February 20,1945, the Commission initiated the Clear 
Channel Hearing, Docket No. 6741, which placed in issue 
the appropriate classification of all of the clear channels. 
A decision in Docket No. 6741 has not yet been issued. 

On March 23, 1945, WJZ filed a motion to postpone the 
decision in the KOB case pending the entry of a final order 
on the Clear Channel Hearing. In support of this motion 
WJZ asserted that no useful purpose would be served by 
the Commission in making a decision with respect to the 
770 kc clear channel in advance of its determination with 
respect to the allocation and use of all clear channels in 
Docket No. 6741; that any order that the Commission might 
enter in the KOB case would in all probability be only a 
temporary expedient until the Order in Docket No. 6741 
became final at which time the KOB matter might have to 
be considered de novo ; and that if the KOB matter were 
decided prior to the entry of a final Order in Docket No. 
6741, it would be entirely possible that one or more of the 
parties might be compelled to undertake new construction 
which would not be in accord with the Commission’s ulti¬ 
mate determination in Docket No. 6741. KOB filed an 
opposition to the foregoing motion on April 2, 1945. 
2404 The Commission has never taken formal action on 
the above petition by WJZ to postpone decision in 
the KOB case. On August 9, 1946, however, the Commis¬ 
sion issued a Public Notice entitled, “ Statement of Proce¬ 
dure to be Followed by Commission in Connection with 
Applications to Operate on I-A Channels” (1 RR 53:905; 
11 FR 12232) which set forth the situation with respect to 
KOB’s operation and pending application and stated that 
the KOB application and all other applications for opera¬ 
tion on 770 kc or 1030 kc would be put in the pending files 
until after a decision in the Clear Channel Hearing. 

Meanwhile on October 29, 1945, WJZ without withdraw¬ 
ing its earlier motion to postpone decision, filed a petition 
requesting a prompt decision in the KOB case and on 
February 14, 1946 also filed a motion to dismiss the KOB 
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applications. The motion to dismiss was denied on April 
3, 1946, and the petition for prompt decision was dis¬ 
missed on May 24,1946. 

On February 17, 1948 and February 14, 1949, WJZ filed 
further petitions seeking in the alternative that the KOB 
application be denied or that the record be reopened for 
further hearing on enlarged issues. These petitions were 
denied by Memorandum Opinion and Order dated March 
24, 1949 (4 RE 1419). On May 20, 1949, WJZ filed a 
further petition seeking dismissal of the KOB applications 
or a grant of the relief previously requested in its peti¬ 
tions filed October 29, 1945, February 17, 1948, and Feb¬ 
ruary 14, 1949. This petition was denied by Memorandum 
Opinion and Order on May 25,1949 (4 RR 1422a). 

In the instant motion WJZ again requests the grant of 
the relief heretofore requested in its above-mentioned pe¬ 
titions of October 29, 1945, February 17, 1948, February 
14, 1949 and May 20, 1949. All of the prayers contained 
in the above petitions have twice previously been disposed 
of by the above-mentioned Memorandum Opinions and Or¬ 
ders of March 24, and May 25, 1949. WJZ has not put 
forward any new arguments in support of these requests 
and we consider that they should be again denied for the 
reasons previously assigned. 

Since the question of KOB’s permanent assignment in¬ 
volves the classification of two important clear channels, 
770 kc and 1030 kc, it cannot be determined until after a 
decision in the Clear Channel Hearing. The latter pro¬ 
ceeding contemplates a possible reclassification of all of 
the clear channels and cannot be decided piecemeal. In 
fact, WJZ itself has recognized and strongly argued that 
the solution of the KOB problem is subsidiary to and de¬ 
pendent upon a decision in the Clear Channel Hearing. 

Thus all that can be decided now is the question of how 
KOB should operate in the interim period until its perma¬ 
nent assignment can be determined. Upon consideration 
of all of the facts we are of the opinion that the status quo 
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should be maintained. A change in the KOB frequency, 
which could only be another temporary expedient, should 
not be undertaken in the absence of a compelling reason; 
and we find no such reason here. WJZ has suggested that 
KOB should return to the facilities specified in its license, 
1030 kc with power of 10 kw. There is no question but 
that this would result in severe interference to WBZ and 
at least some loss of service to KOB. The Commission 
recognized in 1941 that KOB’s assignment on 1030 kc was 
unsatisfactory and determined that it should be placed on 
770 kc until a final solution of the problem was found. 
WJZ has advanced no satisfactory reason why this de¬ 
termination should be disturbed at this time. Moreover 
maintenance of the status quo would be in accord with the 
agreement freely entered into by WJZ in 1944. 
2405 We therefore deny WJZ’s motion and grant 
KOB’s application for extension of Special Service 
Authorization. The application requests an extension of 
Special Service Authorization for the next regular license 
period for Station KOB. On November 30, 1949, however, 
the KOB license was extended on a temporary basis 
until March 1, 1950, and in accordance with our Rules the 
Special Service Authorization cannot be extended for a 
longer period. 

Accordingly, IT IS ORDERED, This 14th day of De¬ 
cember, 1949 that the said motion of American Broadcast¬ 
ing Company, Inc., requesting denial of the above-entitled 
application of Albuquerque Broadcasting Company for 
extension of Special Service Authorization and for other 
relief IS IN ALL RESPECTS DENIED; 

IT IS FURTHER ORDERED, That the above-entitled 
application of Albuquerque Broadcasting Company for 
extension of Special Service Authorization for the opera¬ 
tion of Station KOB, Albuquerque, New Mexico on the 
frequency 770 kc with power of 50 kw day and 25 kw night, 
unlimited time IS GRANTED in part and that said Spe- 


cial Service Authorization IS EXTENDED for the period 
ending 3 a. m., EST, March 1,1950. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 

Secretary- 


Released : December 14,1949 
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1 Filed Mar 15 1950. Joseph W. Stewart, Clerk 

No. 10,570 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


American Broadcasting Company, Inc., 

vs. 

Federal Communications Commission 


NOTICE OF APPEAL AND STATEMENT 
OF REASONS THEREFOR 

Pursuant to the provisions of Section 402(b)(2) of the 
Communications Act of 1934, as amended, and of Sections 
10(a), (b) and (c) of the Administrative Procedure Act 
of 1946, American Broadcasting Company, Inc. gives no¬ 
tice of this, its appeal from action of the Federal Com¬ 
munications Commission, announced February >23, 1950. 

By its action it granted an application of Albuquerque 
Broadcasting Company for authority to operate a standard 
broadcast station in Albuquerque, New Mexico, on appel¬ 
lant’s frequency. Appellant is aggrieved and adversely 
affected by this action, which is unlawful, erroneous, arbi- V. 
trary, and capricious, contrary to the public interest and 
the national interest, and beyond the scope of the statutory 
authority of the Commission, as more particularly appears 
below. 

2 Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under 
the laws of the State of Delaware with its principal office 
at 30 Rockefeller Plaza, New York 20, New York. It is 
the licensee of standard broadcast station WJZ, New York, 
New York, which operates on 770 kilocycles, using 50,000 
watts power, unlimited time. WJZ was first licensed in 
1921. 


177 


2. The channel 770 kilocycles is a Gass I-A clear chan¬ 
nel [FCC Rule 3.25(a); 1 RR 53:25(a)]. FCC Rules 
3.22(a) and 3.25(a) [1 RR 53:22(a), 53:25(a)] define a 
Class I-A clear channel as one on which only one station 
may operate nighttime and which is free from objection¬ 
able interference within its primary (groundwave) service 
area from stations on the same and adjacent channels, and 
within its secondary (skywave) service area from co-chan¬ 
nel stations. Since 1928, WJZ has been licensed to operate 
with Class I-A status. 

3. Albuquerque Broadcasting Company is the licensee 
of standard broadcast station KOB, Albuquerque, New 
Mexico. For a number of years KOB operated on other 
frequencies, but since March 29, 1941 it has been licensed 
to operate as a Class II station on 1030 kilocycles, 10,000 
watts, unlimited time. It also has been authorized to in¬ 
crease power to 50,000 watts on 1030 kilocycles, but it has 
never exercised its right to do so. The channel 1030 kilo¬ 
cycles is a Class I-B clear channel, which means that other 
stations may operate on the channel full time. [FCC Rule 

3.25(b) ;1RR 53:25 (b)]. 

3 / 4. The Class I-B station on 1030 kilocycles is 

standard broadcast station WBZ, Boston, Massa- 
chusetts. Prior to KOB’s assignment to 1030 kilocycles, 
WBZ was a Class I-A station. The change in classifica¬ 
tion from I-A to I-B was made to permit KOB’s opera¬ 
tion. At the time KOB was assigned to 1030 kilocycles, 
the Commission notified KOB and WBZ that if they did 
not believe the assignment to be in the public interest or 
that if they believed that the public interest would be 
better served by an assignment on another frequency, they 
could object and request a hearing. Both KOB and WBZ 
acquiesced in the assignments. Thereafter, the classifica¬ 
tion of 1030 kilocycles as a I-B frequency and the WBZ 
| and KOB assignments thereon were recognized interna¬ 
tionally through notifications made to other countries pur¬ 
suant to the terms of the North American Regional Broad- 
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casting Agreement, which governs the assignment of 
standard broadcast stations in the North American area. 
KOB’s assignment to 1030 kilocycles, therefore, has been 
sanctioned by international agreement, FCC regulations, 
and KOB’s and WBZ’s acceptances. 

5. KOB began operation on 1030 kilocycles in 1941 
pursuant to Commission authorization. On October 14, 
1941, the Commission, on its own motion and without an 
application from KOB, granted it a “special temporary 
service authorization” to operate on 770 kilocycles, 50,000 
watts day, 25,000 watts night, unlimited time, until No¬ 
vember 30, 1941. The action was explained by the Com¬ 
mission on the grounds that the assignment to 770 kilo¬ 
cycles was “temporary”; that the Commission has 

4 power under the Communications Act “to ascertain 
by actual operation on a temporary basis what fa¬ 
cilities to be used by KOB on a regular basis would best 
serve public interest”; and that if a “regular” assign¬ 
ment were made to KOB on 770 kilocycles, WJZ would 
have twenty days from the date thereof within which to 
petition for rehearing. (9 FCC 69) Although still “li¬ 
censed” on 1030 kilocycles, KOB has continued to opet^te 
on 770 kilocycles ever since through periodic extensions, 
of the “special temporary service authorization.” This \ 
operation has resulted in objectionable interference to 
WJZ within its entire secondary service area and a large 
portion of its nighttime primary service area. Computa¬ 
tions made in accordance with the Commission’s Standards 
of Good Engineering Practice show that the loss in service 
to WJZ amounts to 23,346,463 persons and 564,900 square 
miles, more than 98% of WJZ’s licensed primary and 
secondary service areas. 

6. Although WJZ, in a series of pleadings filed with 
the Commission during the more than eight-year period of 
KOB’s “temporary” operation on 770 kilocycles, and 
otherwise, made clear its position that it objected to any 
permanent assignment of KOB to 770 kilocycles, and that 
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the “temporary’ 7 operation was unlawful and constituted 
an illegal modification of WJZ’s license, appellant did not 
until August 23, 1949 petition the Commission to deny the 
periodic extensions of the “temporary” operation. Ap¬ 
pellant’s forebearance was due to assurances given it by 
the Federal Communications Commission during the war 
years that the operation of KOB on 770 kilocycles 

5 was temporary and a war measure only; to the 
pendency in hearing from March, 1944 until Au¬ 
gust, 1946, of applications by KOB for regular operation; 
and to representations made by the Commission that a 
prompt decision would be forthcoming in the clear channel 
proceeding instituted in 1945 for the purpose of determin¬ 
ing whether all clear channels should be reclassified. In 
petitions dated October 29, 1945, February 14, 1946, Feb¬ 
ruary 17, 1948, February 14, 1949, and May 20, 1949, ap¬ 
pellant repeatedly brought to the Commission’s attention 
the grievous injustices caused to WJZ by the continued 
operation of KOB on WJZ’s frequency, and requested 
prompt action in reaching a determination. 

7. /When it finally became clear that, regardless of the 
merits of appellant’s position, the Commission would not 

consider termination of the special service authorization 
/ until a decision was reached in the clear channel proceed¬ 
ing, and that further protracted delay in reaching a deci¬ 
sion in that proceeding was inevitable, including a pos¬ 
sible retrial of the proceeding because of staleness of the 
record, appellant filed its above-referred to motion of 
August 23, 1949 to deny the then pending application by 
KOB for extension of special service authorization, and 
to grant the other relief that appellant had requested in 
its petitions of previous dates. 

8. On August 31, 1949, the Commission ordered oral 
argument on appellant’s motion. The argument was held 
on September 12,1949. In the argument, appellant pointed 

out that extension of the special service authoriza- 

6 tion to KOB to operate on 770 kilocycles would be 
contrary to the Communications Act and the Com- 
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mission’s rules; that the special service authorization was 
in reality a device to permit licensed operation without 
compliance with the provisions of the Communications Act 
governing the issuance of licenses; that extension of the 
special service authorization would result in modification 
of WJZ’s license without affording WJZ notice in writing 
and the full hearing required by Sections 303(f) and 
312(b) of the Communications Act and by the decision of 
the Supreme Court in Federal Communications Commis¬ 
sion v. National Broadcasting Company, Inc., 319 TJ. S. 
329 (1943); that extension of the special service authori¬ 
zation would be contrary to Section 307(b) of the Commu¬ 
nications Act; that it would not be in the public interest; 
that it -would not be in the national interest; and that KOB 
should be returned to its licensed frequency of 1030 kilo¬ 
cycles. On December 14, 1949, the Commission issued a 
Memorandum Opinion and Order denying the motion and 
again extending the KOB special service authorisation to 
March 1, 1950. From this action an appeal to this Court 
(which is presently pending) was taken on January 3, 
1950, Case No. 10,496. \ 

9. On December 22, 1949, KOB filed an application\for 
extension of the special service authorization beyond 
March 1, 1950. In a petition filed on February 9, 1949, 
which incorporated the grounds urged in previous peti¬ 
tions, appellant requested that the Commission (1) deny 
the application for extension; or (2) defer action on 
7 it until this Court acted in Case No. 10,496; or (3) 
designate the application for hearing. By order 
released February 23, 1950 the Commission denied the 
petition and extended the special service authorization to 
June 1, 1950. It is from this action that the appeal herein 
is taken. 

Statement of Reasons for Appeal 

The Commission’s decision of February 23, 1950 is er¬ 
roneous, arbitrary, capricious and unlawful; it is beyond 
the authority conferred upon the Commission by the Com- 
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munications Act; it transgresses the rights accorded to 
appellant by that Act and by the Commission’s rules; and 
it violates the procedural and substantive requirements 
of the Act and of the constitutional guarantees of due 
process of law for each of the following reasons: 

1. It is beyond the statutory authority of the Commis¬ 
sion in that the authorization granted is in reality a device 
to permit licensed operation without issuing a license 
therefor and without complying with the requirements of 
Sections 307, 308, 309 and 319 of the Communications Act 
and of the Commission’s rules and standards governing 
the issuance of licenses. 

2. It results in a substantial modification of appellant’s 
license to operate station WJZ in the public interest with¬ 
out notice in writing to appellant and without affording 
appellant the hearing required by Sections 303(f) and 

312(b) of the Communications Act and by the deci- 
8 sion of the Supreme Court in Federal Commvmica- 
tions Commission v. National Broadcasting Com¬ 
pany, Inc*, 319 U. S. 329 (1943). 

3. / It results in a derogation of service on the frequency 
770 kilocycles which will be prejudicial to the rights of 
the United States on this channel under paragraph B8(d) 
of Part II of the North American Regional Broadcasting 
Agreement [1 RR 41:5(d)] without affording appellant 
an opportunity to be heard on its own behalf or on behalf 
of the listeners it serves. 

4. It is erroneous, arbitrary and capricious and in vio¬ 
lation of due process of law and the Fifth Amendment of 
the Constitution of the United States in that it was made 
without affording appellant notice and opportunity to be 
heard and is not supported by evidence. 

5. It is erroneous, arbitrary and capricious in that it 
deprives appellant of an opportunity to be heard in viola¬ 
tion of Rules 1.385, 1.387 and 1.388 of the Commission [1 
RR 51:385,387 and 388]. 

6. It is unlawful, erroneous, arbitrary and capricious 
and contrary to the public interest in that it fails to give 
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effect to the mandates of Section 307(b) of the Communi¬ 
cations Act and Rules 1.325(b), 3.24 and 3.25(a) [1 RR 
51:325(b) and 53:24, 25(a) of the Commission, since it 
causes interference to more than 98 percent of appellants 
service area and does not constitute a fair, efficient, and 
equitable use of the Class I-A clear channel 770 kilo¬ 
cycles. 

9 7. It is erroneous, arbitrary, capricious and con¬ 

trary to the public interest in that it fails to give 
effect to the Commissions policy of fostering competition 
in the rendition of program services and in that the Com¬ 
mission has denied other applications involving similar 
factual situations. 


Relief Requested 

WHEREFORE, appellant prays an Order of this Court: 
(1) reversing and setting aside the Order of the Federal 
Communications Commission of February 23, £950; (2) 
remanding the case to the said Commission for''proceed¬ 
ings consistent with law; and (3) for such other and fur¬ 
ther relief as may be just and proper. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. N 
By /s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 
/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

Second Floor, Duryea Building 
1101 Connecticut Avenue, 
N.W. 

Washington 6, D. C. 

Its Attorneys 

March 15,1950 
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Filed Mar 241950. Joseph W. Stewart, Clerk 

IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
AMERICAN BROADCASTING COMPANY, INC. 

Appellant, 


v. 

FEDERAL COMMUNICATIONS COMMISSION, 


No. 10570 


Appellee. 




Notice of Intention to Intervene 

Comes now the Albuquerque Broadcasting Company 
(NSL), a corporation existing under the laws of New 
Mexico, licensee of Station KOB, Albuquerque, New Mex¬ 
ico, and pursuant to Section 402(d) of the Communica¬ 
tions Act of 1934, as amended, states that it is entitled to 
participate in the proceedings to be had upon the above- 
entitled appeal and hereby gives notice that it intends to 
intervene therein for the reasons set forth in the attached 
statement of intervenor’s interest. 

Dated: March 24,1950 

/ Albuquerque Broadcasting Company (NSL) 

By.- 

W. Theodore Pierson 

Its Attorney. 

IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
AMERICAN BROADCASTING COMPANY, INC. 

Appellant, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


y 


No. 10570 





Verified Statement of Intervenors’ Interest 

DISTRICT OF COLUMBIA: ss. 

W. THEODORE PIERSON, being first duly sworn, says 
that he is attorney for Albuquerque Broadcasting Com¬ 
pany (NSL), a corporation existing under the laws of New 
Mexico, and that Notice of Intention to Intervene in the 
above-entitled appeal of American Broadcasting Company, 
Inc., has been duly filed and that intervenors ’ interest is 
as follows: 

1. Albuquerque Broadcasting Company (NSL), a cor¬ 
poration organized and existing under the laws of New 
Mexico, is the licensee and operator of Radio Station 
KOB, Albuquerque, New Mexico. 

2. By an order dated February 23, 1950, the Federal 
Communications Commission granted the application of 
Albuquerque Broadcasting Company (NSL), intervenors 
herein, for an extension of a Special Service Authoriza¬ 
tion for the operation of Station KOB, Albuquerque, New 
Mexico, on the frequency of 770 kc with power of 50 kw 
day and 25 kw night, unlimited time and by said order 
extended the Special Service Authorization until June 1, 

1950. 

2 i 3. American Broadcasting Company, Inc., Ap¬ 
pellant herein, requests in its Notice of Appeal andN 
Statements of Reasons Therefor that the said opinion and 
order of the Federal Communications Commission be re¬ 
versed and that the extension of intervenors ’ Special Serv¬ 
ice Authorization be set aside. 

4. The reversal of said opinion and order of the Fed¬ 
eral Communications Commission would preclude inter¬ 
venors from operating its station on the frequency of 770 
kc with power of 50 kw day and 25 kw night, unlimited 
time, as authorized in the public interest, convenience and 
necessity and would deprive it of such rights as it has 
acquired under the terms of said order. 


W. Theodore Pierson 
Attorney for 

Albuquerque Broadcasting Company (NSL) 

• • • • 

1 Date Filed 12-22-49 

File No. BSSA - 234 
Call Letters K 0 B 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 

Application for Standard Broadcast Station Special 
Service Authorization or Extension Thereof 1 

This application form may be used only in making appli¬ 
cation for a temporary “Special Service Authorization” 
as provided for by section 1.366 of the Commission’s Rules 
and Regulations. It may not be used and will not be ac¬ 
cepted as an application for construction permit, for radio 
station license, for renewal of an existing radio station 
license or for modification of an existing radio station li¬ 
cense, within the meaning of sections 307, 308, 309, or 319 
of the Communications Act of 1934, as amended, applica¬ 
tions for which must be filed on other forms provided for 
the purpose, which will be furnished by the Commission 
upon request. 

(Submit in triplicate direct to Federal Communications 
Commission, Washington, D. C. Swear to at least two 
copies.) 

Before executing application see Communications Act 
of 1934, as amended, part 1 (Rules of Practice and Proce¬ 
dure) and part 3 (Standard Broadcast Rules) of the Com- 


1 If any information or documents which are already on file with 
the Commission are required to be filed with the application, proper 
reference thereto may be made herein in lieu of refiling, together 
with a statement that there has been no change therein since date 
of filing thereof. 
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mission’s Rules and Regulations and the Standards of 
Good Engineering Practice Concerning Standard Broad¬ 
cast Stations. 

TO THE FEDERAL COMMUNICATIONS 
COMMISSION: 

1. Name of applicant 2 ALBJJQTJERQUE BROAD¬ 
CASTING COMPANY (NSL) 

2. Call letters K 0 B 

3. Post-Office address: State New Mexico City Albu¬ 
querque Street and number 234 South First Street 

4. Special service authorization requested: 


Terms of present license 

(a) Class - 

(b) Frequency 1030 kc. 

(c) Power 10,000 watts. 

(d) Hours of operation 

Unlimited 

(e) Other pertinent terms 


Assignment requested 

(a) Class _ 

(b) Frequency 770 kc. 

(c) Power 50,000 day; 
25,000 N watts. 

(d) Hours of operation 
Unlimited^ 

(e) Other pertinentv terms 

-3L- 

\ 

5. (a) Period of time or extension of time requested\ 
for special service (not to exceed term beyond regular li¬ 
cense period) from 3:00 A. M., EST, March 1, 1950, for 
next regular license period if pending renewal application 
granted or until Commission makes final decision in 
Dockets Nos. 6584 and 6585; otherwise for period concur¬ 
rent with next extension of temporary license. 

(b) Is it expected that the need for such special service 
will be satisfied in the time requested? See Exhibit 1. 

6. (a) What new equipment will be necessary to oper¬ 
ate as contemplated by the application? No new equip¬ 
ment is necessary. The equipment used is that specified 




\ 


2 Name must be identical with that in existing license. 










187 


in Construction Permit No. B5-P-2783, as later modi¬ 
fied. 

2 (b) Attach hereto a detailed description 3 of the 

new construction or installation and modification of 
existing transmitting equipment. 

7. Attach details of the special service proposed to be 
rendered as follows: 

(a) Complete outline of proposed spe¬ 
cial service. 

(b) Purpose to be served by such 

service. SEE EXHIBIT 

(c) Qualifications of persons super- No. 1 

vising proposed special service. 

(d) Any other pertinent information 
to show application should be granted. 

8. If for extension of existing special service authori¬ 
zation : 



(a) Attach complete report showing 
progress of operation under existing SEE EXHIBIT 
authorization. No. 1 

(V) Attach statement showing re¬ 
quirement for further authorization. 

9. Attach statement in accordance with the provisions 
of part 1, section 1.366, of the Rules and Regulations 
showing: 

(a) Why the requested operation may' 
not be granted on a regular basis under 
the existing rules governing the opera¬ 
tion of standard broadcast stations. 

(b) That experimental operation as SEE EXHIBIT 
provided for by part 3, section 3.32, of . No. 1 

the Rules and Regulations is not essen¬ 
tial to special service. 

(c) That public interest, convenience, 
and necessity will be served by granting 
the authorization requested. 

8 Give detailed description of equipment by completing FCC Form 
No. 301, sections 18, 19, 20, and 21. 
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10. The applicant hereby represents that in filing this 
application, no request is made for a construction permit, 
radio station license, renewal of an existing radio station 
license, or modification of an existing radio station license, 
within the meaning of sections 307, 308, 309, or 319 of the 
Communications Act of 1934, as amended, and agrees that 
this application is filed subject to the following express 
conditions: 

(1) The instrument of authorization herein requested 
will be issued on a temporary basis only, in no event for 
a service or a term other or beyond that authorized under 
the existing radio station license to the applicant described 
in paragraph 4 of this application and will be subject to 
cancellation by the Commission at any time without notice 
or hearing. 

(2) The applicant will waive any claim to the use of 
the frequency involved or of the ether as against the 
regulatory power of the United States because of the 
previous use of the same whether by license or otherwise. 

Dated this 19th day of December, 1949. \ 

ALBUQUERQUE BROADCASTING COMPANY (NSL) 

(Must be identical with item 1) Applicant 

i By /s/ T. M. Pepperday 

President 

Subscribed and sworn to before me this 19th day of 
December , 1949. 

Gertrude M. Brooks, 

[SEAL] Notary Public. 

(Notary public’s seal must be affixed where law of juris¬ 
diction requires, otherwise state that law does not require 
seal) 

My Commission expires 6/5/51. 

(Be sure all necessary information is furnished) 
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EXHIBIT NO. 1 

3 The exhibit attached to the application for special 

service authorization (B5-MSSA-5), dated October 
25, 1941, and filed with the Commission on October 27, 
1941, is specifically incorporated herein by reference. All 
the facts and circumstances related in that exhibit con¬ 
tinue to be applicable, except as modified herein. Special 
service authorization No. B5-MSSA-5 was issued by the 
Commission on November 25, 1941, for the period ending 
on January 9, 1942, and it authorized operation on 770 
kc with 50 kw power day and 25 kw at night. The station 
(KOB) has continued to so operate under extended special 
service authorization, the latest of which (BSSA-214) 
expires on March 1,1950. 

Application for modification of construction permit to 
authorize operation on 770 kc, with 50 kw power, unlimited 
time (B5-MP-1738), together with applications for license 
to cover (B5-L-1799) and authority to determine operat¬ 
ing power by direct measurement (B5-Z-1583), were desig¬ 
nate^ for hearing by the Commission on March 28, 1944 
(Dockets Nos. 6584 and 6585). The hearing on these ap¬ 
plications was held by the Commission commencing Jan¬ 
uary 2,1945, and ending January 12,1945. Proposed find¬ 
ings of the applicant were filed on February 19, 1945. 
The Commission has not made a final decision on said 
applications. 

In the event the Commission does not make a final de¬ 
cision on said applications before March 1, 1950, the ap¬ 
plicant requests that the application for special service 
authorization filed herewith be-granted for the next regu¬ 
lar license period if the pending application for renewal 
of license, filed January 15, 1944, has been granted, or if 
said application has not been granted, for a period con¬ 
current with the next extension of temporary license for 
Station KOB. 
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Federal Communications Commission 
Dec 22 1949 
Office of Secretary 
4 Filed Feb 8, 1950 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of 

ALBUQUERQUE BROADCASTING COMPANY 

(KOB) 

Albuquerque, New Mexico 
For Modification of Construction Permit 
Docket No. 6584 
File No. B5-MP-1738 

ALBUQUERQUE BROADCASTING COMPANY 

(KOB) 

Albuquerque, New Mexico 

For License to Cover Construction Permit as Modified 
and Authority to Determine Operating Power 
i by Direct Measurement \ 

Docket No. 6585 N . 

File Nos. B5-L-1799, B5-Z-1583 \ 

ALBUQUERQUE BROADCASTING COMPANY 

(KOB) 

Albuquerque, New Mexico 
For Extension of Special Service Authorization 
File No. BSSA-234 

Petition for Relief 

American Broadcasting Company, Inc. (WJZ) respect¬ 
fully petitions the Federal Communications Commission 
for relief, and in support thereof shows as follows: 

1. Petitioner has heretofore filed pleadings in this pro¬ 
ceeding under dates of October 29,1945, February 14,1946, 
February 17, 1948, February 14, 1949, May 20, 1949, and 
August 23, 1949. Those pleadings are herewith incorpo¬ 
rated by reference as if set out in full. 
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2. The most recent action of the Federal Communica¬ 
tions Commission in this proceeding is set forth in a 

Memorandum Opinion and Order released Decem- 

5 her 14,1949. By that action, it extended the Special 
Service Authorization of Albuquerque Broadcasting 

Company (KOB) to March 1, 1950. On January 3, 1950 
petitioner filed a Notice of Appeal from such action in the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit (Case No. 10,496), where the case is now 
pending. 

3. On December 22, 1949, KOB filed an application for 
extension of Special Service Authorization to operate on 
770 kc, 25 kw night, 50 kw day, unlimited time, from March 
1, 1950 to the end of its next regular or temporary license 
period or until final decision is reached in Dockets Nos. 
6584 and 6585. (BSSA-234) 

4. Extension of the Special Service Authorization would 
be erroneous, arbitrary, capricious and unlawful; it would 
be beyond the authority conferred upon the Commission 
by the Communications Act; it would transgress the rights 
accorded to petitioner by that Act and by the Commis¬ 
sion’s rules; and it would violate the procedural and sub¬ 
stantive requirements of the Act and of the constitutional 
guarantees of due process of law for each of the follow¬ 
ing reasons: 

a. It would be beyond the statutory authority of the 
Commission in that the authorization requested is in real¬ 
ity a device to permit licensed operation without issuing 
a license therefor and without complying with the re¬ 
quirements of Sections 307, 308, 309 and 319 of the Com¬ 
munications Act, and of the Commission’s rules and stand¬ 
ards governing the issuance of licenses. 

b. It would result in a substantial modification of 
petitioner’s license to operate station WJZ in the public 

interest without notice in writing to petitioner and 

6 without affording petitioner the hearing required by 
Sections 303(f) and 312(b) of the Communications 
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Act and by the decision of the Supreme Court in Federal 
Communications Commission v. National Broadcasting 
Company, Inc., 319 U. S. 329 (1943). 

c. It would be erroneous, arbitrary and capricious and 
in violation of due process of law and the Fifth Amend¬ 
ment of the Constitution of the United States in that it 
would be made without affording appellant notice and op¬ 
portunity to be heard and would not be supported by evi¬ 
dence. 

d. It would be erroneous, arbitrary and capricious in 
that it would deprive appellant of an opportunity to be 
heard in violation of Sections 1.385, 1.387 and 1.388 of the 
Commission’s rules. 

e. It would be unlawful, erroneous, arbitrary and ca¬ 
pricious in that it would fail to give effect to the mandate 
of Section 307(b) of the Communications Act and the pro¬ 
visions of Rules 3.24 and 3.25(a) of the Commission. 

f. It would be erroneous, arbitrary and capricious for 
the reason that the application for Special Service Author¬ 
ization is defective under Rule 1.361 in that the informa¬ 
tion submitted therewith does not meet the requirements 
of Rule 1.325 and questions 5(b), 7, 8 and 9 of the 
application form (FCC 317). 

g. It would be unlawful, erroneous, arbitrary and ca¬ 
pricious in chat the Commission has denied other appli¬ 
cations involving similar factual situations. (See Denial 
of SSA to KLKC, Parsons, Kansas, Public Notice 44912, 
January 5,1950.) 

h. It would be erroneous, arbitrary, capricious and con¬ 
trary to the public interest in that it would fail to give 

effect to the Commission’s policy of fostering compe- 
7 tition in the rendition of program services. (Report 
on Chain Broadcasting; Western Broadcast Co., 3 
F. C. C. 179,187) 

WHEREFORE, American Broadcasting Company, Inc., 
respectfully requests the Federal Communications Com¬ 
mission to deny forthwith the application of KOB for ex- 
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tension of the Special Service Authorization on the grounds 
that a grant thereof under the circumstances involved 
would be beyond the statutory authority of the Commis¬ 
sion and not in the public interest; or to defer action on 
such application until the Court of Appeals has acted in 
Case No. 10,496; or to designate said application for hear¬ 
ing in accordance with the requirements of the Constitu¬ 
tion of the United States, Sections 303(f) and 312(b) of 
the Communications Act, and the Commission’s Rules 
and Regulations. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, INC. 

By /s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 
/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

Second Floor, Duryea Building 
1101 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Its Attorneys 

February 8,1950 

9 Answer to Petition for Relief 

Comes now ALBUQUERQUE BROADCASTING 
COMPANY (NSL), by and through its attorneys, and for 
answer to the Petition for Relief herein filed by American 
Broadcasting Company, Inc. on February 8, 1950, respect¬ 
fully shows: 

1. The instant petition of American Broadcasting 
Company, Inc., (referred to herein as Station WJZ) seeks, 
in substance, denial of the pending application of Albu¬ 
querque Broadcasting Company (NSL) (referred to herein 
as Station KOB) for extension beyond March 1, 1950, of 
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Special Service Authorization for the operation of Station 
KOB on 770 kc. 

2. The purpose of Station WJZ in incorporating in 
paragraph 1 of its petition pleadings filed on October 29, 
1945, February 14, 1946, February 17, 1948, February 14, 

1949, and May 20, 1949, is obscure. While it is true that 
the pleading of February 14, 1949, confessed an agree¬ 
ment of Station WJZ not to oppose extensions of the Spe¬ 
cial Service Authorization of Station KOB pending final 
decision in Dockets Nos. 6584 and 6585, and indirectly 
opposed such an extension, neither that pleading nor any 
of the others mentioned above formally objected to exten- 

1 sions. If those pleadings are pertinent to considera- 
10 tion of the instant petition, Station KOB asks that 
its answers and oppositions to such pleadings be in¬ 
corporated also by reference as a part of this answer. 

3. ' The August 23, 1949, pleading of Station WJZ, en¬ 
titled “Motion to Deny Application And Other Relief’ 7 
specifically prayed for denial of the application of Station 
KOB for extension of Special Service Authorization for 
operation on 770 kc. That pleading was the subject of 
oral argument before the Commission and was denied by 
Memorandum Opinion and Order of December 14, 1949. 
Station WJZ appealed from that denial to the United 
States Court of Appeals for the District of Columbia, 
where said appeal is now pending. 

4. While the instant petition is worded in the alterna¬ 
tive, requesting denial forthwith of the extension of Special 
Service Authorization, deferment of action thereon until 
decision of the Court of Appeals, or designation for hear¬ 
ing, it nevertheless seeks denial—the same relief sought 
in the pleading which forms the basis of the pending ap¬ 
peal. Deferment of action of the pending application 
pending decision by the Court would leave Station KOB 
without authority to operate on 770 kc after March 1, 

1950, as would designation of the application for hearing, 
inasmuch as no hearing could be held and decision made 


195 


prior to March 1, 1950. Thus the pending petition seeks 
the identical relief which the Commission denied in its 
Memorandum Opinion and Order of December 14, 1949, 
entered after oral argument, and fully setting forth the 
pertinent facts. 

5. The pending application for further extension of 
the Special Service Authorization of Station KOB involves 
the same considerations as were involved in the applica¬ 
tion covered by the Commission’s Memorandum Opinion 
and Order of December 14, 1949; there are no new facts 
or considerations and Station WJZ does not and could not 
allege any in its pending Petition. The reason for the 
failure of the Commission to extend the Special Service 
Authorization beyond March 1, 1950, is succinctly stated 
in the Memorandum Opinion and Order of December 14, 
1949: 

“We therefore deny WJZ’s motion and grant KOB’s 
application for extension of Special Service Authorization. 
The application requests an extension of Special Service 
Authorization for the next regular license period for Sta¬ 
tion KOB. On November 30, 1949, however, the KOB 
license was extended on a temporary basis until March 1, 
1950, and in accordance with our Rules the Special 
11 Service Authorization cannot be extended for a 
longer period.” 

6. The fact that Station WJZ is attempting in the 
pending petition to secure nothing more than reconsider¬ 
ation of the Commission’s action of December 14, 1949, is 
clearly evident upon a comparison of its present conten¬ 
tions as set forth in paragraph 4 of the petition with its 
Statement of Reasons for Appeal in its Notice of Appeal 
to the United States Court of Appeals for the District 
of Columbia. Paragraph 4 of the petition (with the ex¬ 
ception of sub-paragraphs f and g) is nothing more nor 
less than a paraphrase of the Reasons for Appeal. Sub- 
paragraphs f and g are not in the Reasons for Appeal, 
but they are primarily additional arguments and in no 
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way alter the problem presented to the Commission in the 
pleading of August 23, 1949. 

7. Sub-paragraph / of paragraph 4 of the instant peti¬ 
tion charges that the pending application for Special 
Service Authorization is defective under Rule 1.361 in 
that the information submitted therewith does not meet the 
requirements of Rule 1.325 and questions 5(b), 7, 8 and 9 
of the application form. 

(a) The pertinent portions of Rule 1.361 provide that 
“applications which are defective with respect to com¬ 
pleteness of answers to required questions, execution or 
other matters of a purely formal character will not be re¬ 
ceived for filing by the Commission, unless the Commission 
shall otherwise direct, and will be returned to the appli¬ 
cant • * *” and “applications found to be complete are 
accepted for filing and given a file number”. 

The pending application of Station KOB for extension 
of Special Service Authorization has been accepted for 
filing and assigned a file number. Obviously, the Com¬ 
mission has determined that the application is not defec¬ 
tive. 

(b) Rule 1.325 requires formal application on Form 
317 and a showing that the requested operation may 

12 not be granted on a regular basis under the existing 
rules, that experimental operation is not involved, 
and that public interest, convenience and necessity will be 
served by the authorization. 

The pending application is a formal application on 
Form 317; the operating authority therein sought may 
be granted “on a regular basis” only upon decision in 
Dockets 6584 and 6585; experimental operation is not 
involved in that Station KOB has no program of research 
and experimentation as required by Section 3.32 of the 
rules; and Station KOB has established and the Commis¬ 
sion has found that public interest, convenience and neces¬ 
sity will be served by the special service authorization. 

(c) Questions 5(b), 7, 8 and 9 of the application form 
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are answered by a reference to Exhibit 1 to the applica¬ 
tion, and Exhibit 1 incorporates all of the information 
required by the Commission form. 

8. Sub-paragraph g of paragraph 4 of the pending pe- 
tion charges that the Commission has denied other appli¬ 
cations for Special Service Authorizations involving simi¬ 
lar factual situations and cites the denial to Station KLKC, 
Parsons, Kansas. Just how Station WJZ reaches the con¬ 
clusion that the factual situation was similar is difficult to 
determine. That application was not the subject of an 
opinion by the Commission, the announcement of the ac¬ 
tion (Public Notice 44912, January 5, 1950) merely stat¬ 
ing: ‘*would cause objectionable nighttime interference 
to KXEL, Waterloo, Iowa”. Irrespective of the non¬ 
applicability of the doctrine of stare decisis (See In the 
Matter of Powel Crosley, Jr., 3 Pike & Fisher B. E. 6,17), 
it could just as well be argued that the Commission has 
granted Special Service Authorizations involving similar 
factual situations. (See grants to WNYC and WOKO, 
Public Notice 46472, February 16,1950) 

9. Station KOB submits that the pending petition is 
purely repetitious as the Commission found previous 

pleadings to be in its Memorandum Opinion and 
13 Order of May 25,1949, in this proceeding. It is no 
more than a petition for rehearing, filed after ex¬ 
piration of the period allowed for the filing of such peti¬ 
tions. 

WHEEEFOEE, THE PEEMISES CONSIDEEED, Al¬ 
buquerque Broadcasting Company (NSL) urges that the 
Petition for Belief be denied and the application for ex¬ 
tension of Special Service Authorization for Station KOB 
be granted. 

Bespectfully submitted, 

ALBUQUEBQTJE BBOADCASTING COMPANY 
(NSL) (KOB) 
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By Ralph L. Walker 
PIERSON AND BALL, 
1007 Ring Building, 
Washington 6, D. C. 

Its Attorneys 

• • • • 

14 Before the 45873 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

FCC 50-265 
Corrected 

In re Application of 

ALBUQUERQUE BROADCASTING COMPANY (KOB) 

Albuquerque, New Mexico 
FILE NO. BSSA - 234 

ORDER 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 23rd 
day of February, 1950; 

The Commission having under consideration (1) the 
above-entitled application of the Albuquerque Broadcast¬ 
ing Company requesting an extension of its special service 
authorization to operate station KOB on frequency 770 kc. 
with 25 kw power nighttime, 50 kw power to local sunset, 
unlimited time, from March 1, 1950 to the end of its next 
regular or temporary license period or until a final deci¬ 
sion is reached in Dockets Nos. 6584 and 6585 and (2) 
a petition for relief filed February 9, 1949 by American 
Broadcasting Co., Inc., licensee of station WJZ, New York, 
New York, requesting that the Commission (1) deny the 
above-entitled application of Albuquerque Broadcasting 
Company; or (2) defer action on said application until 
the United States Court of Appeals for the District of 
Columbia Circuit has acted in Case No. 10,496; or (3) 
designate said application for hearing: 
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IT APPEARING, That, with the exception of the re¬ 
quest to defer action pending a decision of the United 
States Court of Appeals for the District of Columbia 
Circuit in the aforesaid case, the petition of American 
Broadcasting Company, Inc., requests the grant of relief 
heretofore requested in other petitions of October 29, 
1945, February 17, 1948, February 14, 1949, May 20, 1949 
and August 23, 1949, all of which have been previously 
disposed of by Commission Memorandum Opinions and 
Orders of March 24, May 25 and December 14, 1949; and 
IT FURTHER APPEARING, That the American 
Broadcasting Company, Inc., has appealed to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit challenging the Commission’s action of December 14, 
1949 which denied petitioner’s motion of August 23, 1949 
and granted station KOB, Albuquerque, New Mexico an 
extension of special service authorization to operate on 
frequency 770 kc with 25 kw power nighttime, 50 kw to 
local sunset, unlimited hours to March 1, 1950 and that 
said appeal is now pending before said Court; and 
IT FURTHER APPEARING, That the aforesaid peti¬ 
tion has not alleged any changes in the material facts or 
circumstances surrounding the operation of station KOB 
on frequency 770 kc under special service authorization 
and has advanced no new and satisfactory reason why 
previous determinations with respect to such operation 
should be disturbed at this time and that therefore the 
status quo of KOB operation should be maintained pend¬ 
ing the outcome of the appeal of the American Broad¬ 
casting Company, Inc. from the Commission’s Order of 
December 14,1949; and 

IT FURTHER APPEARING, That the temporary li¬ 
cense of station KOB has been extended to June 1, 1950 
and in accordance with the Commission’s Rules and Reg¬ 
ulations the special service authorization cannot be ex¬ 
tended for a longer period: 

15 IT IS ORDERED, that the above-entitled appli¬ 
cation of Albuquerque Broadcasting Company for 
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extension of its special service authorization to operate 
station KOB on frequency 770 kc, 50 kw power to local 
sunset, 25 kw nighttime power, unlimited hours, IS 
GRANTED to June 1, 1950. 

IT IS FURTHER ORDERED, That the above petition 
of American Broadcasting Company, Inc. IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 

Secretary 

16 File No. BSSA-234 

Call Letters KOB 

• • • • 

Extension of Special Temporary Service 
Authorization to Broadcast Station 

In addition to the authorization contained in License 
No. B5-S-130, dated November 6, 1942, the Licensee, 
ALBUQUERQUE BROADCASTING COMPANY is here¬ 
by authorized to use and operate the radio transmitting 
apparatus located near Alemeda Township, Bernalillo 
County, Albuquerque, New Mexico, as follows: To oper¬ 
ate with power of 25 kilowatts night and 50 kilowatts 
day*, on 770 kilocycles, unlimited time, using transmitter 
authorized under B5-P-2783, as modified, for the period 
beginning 3 a. m., Eastern Standard Time, March 1, 1950, 
and ending in no event later than 3 a. m., Eastern Stand¬ 
ard Time, June 1, 1950, or until the Commission issues a 
final decision in Dockets 6584 and 6585, whichever shall 
sooner occur. 

Antenna current—10.2 amperes for 25 kilowatts; antenna 
current—14.45 amperes for 50 kilowatts; antenna resist¬ 
ance—240 ohms. 

Antenna: vertical radiator; height of vertical lead 440'; 
overall height 445'. Ground system consists of 122 radials 
400'—475' long, 80,000' wire buried 4 to 6 inches, con- 
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nected to water table with ground rods; 20' x 20' screen 
tower. 

•Average hours of local sunrise and sunset: 

March 6:15 am to 6:15 pm; April 5:30 am to 6:45 pm; 
May 5:00 am to 7:00 pm; Mountain Standard Time. 
The authority herein granted is subject to the condition 
that in the event the proposed operation causes interfer¬ 
ence which in the judgment and discretion of the Commis¬ 
sion is objectionable, the authority for such operation may 
be modified or cancelled without prior notice or hearing. 

This special temporary service authorization is granted 
upon the express condition that it may be terminated by 
the Commission at any time without advance notice or 
hearing if in its discretion the need for such action arises. 
Nothing contained herein shall be construed as a finding 
by the Commission that the authority herein granted is or 
will be in the public interest beyond the express terms 
hereof. 

Except as herein expressly stated otherwise, the above- 
mentioned license, subject to all modifications and exten¬ 
sions heretofore granted by the Commission, is to 

17 continue in full force and effect in accordance with 
the terms and conditions thereof and for the period 

therein specified. 

Dated this 23rd day of February 1950. 

By direction of the FEDERAL COMMUNICATIONS 
COMMISSION. 

T. J. Slowie, 

Secretary 

18 File No. BS-167 

Call Letters WJZ 

• • • • 

Extension of Radio Broadcasting Station License 
Main and Auxiliary 

The radio broadcasting station license of AMERICAN 
BROADCASTING COMPANY, INC. which was hereto- 
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fore extended upon a temporary basis to 3 a. m., Eastern 
Standard Time, March 1, 1950, is hereby further extended 
upon a temporary basis only, pending determination upon 
application for renewal of license, and ending in no event 
later than 3 a. m., Eastern Standard Time, June 1, 1950. 
Dated this 23rd day of February, 1950. 

By direction of the FEDERAL COMMUNICATIONS 
COMMISSION. 

T. J. Slowie, 

(SEAL) Secretary 
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Nos. 10,496 and 10,570 


APPELLANTS* QUESTIONS PRESENTED 

The Federal Communications Commission, having re¬ 
ceived an application for 4 ‘special service authorization** 
to operate a broadcasting station on a frequency and in 
a manner that would not be permitted under a regular 
license without amendment of the Commission*s Rules and 
a hearing; and 

The existing broadcast station on that frequency, having 
requested the Commission to deny the application or alter¬ 
natively to designate it for hearing (because a grant of 
the application would modify the license of the existing 
station) and that request having been denied by the 
Commission: 

L Whether the Communications Act contemplates the 
operation of broadcasting stations under instruments 
other than licenses. 

2. Whether the Commission by recourse to labels can 
defeat the licensing requirements of the Communications 
Act 

3. Whether the special service authorization here in¬ 
volved is void because not issued in compliance with the 
licensing requirements of the Communications Act. 
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In The 


Inilrii Elates (Court of Apjmtla 

Fob the District of Columbia Circuit 


Nos. 10496 and 10570 


American Broadcasting Company, Inc., Appellant 

v. 

Federal Communications Commission, Appellee 
Albuquerque Broadcasting Company, Intervenor 

Appeal from the Federal Communications Commission 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

These are consolidated appeals under the provisions of 
§402(b)(2) of the Communications Act of 1934 [48 Stat. 
926, U. S. C. Title 47, §402(b)(2)] and §10(a), (b) and 
(c) of the Administrative Procedure Act of 1946 [60 Stat. 
243, U. S. C. Title 5, §1009 (a), (b) and (c)] from two 
orders of the Federal Communications Commission: No. 
10496 involves an order of December 14, 1949 grant¬ 
ing intervenor’s application for authority to operate a 
standard broadcast station in Albuquerque, New Mexico 
on appellant’s Class I-A clear channel frequency (Joint 
App. 96-101, 165-174); No. 10570 involves an order of 
February 23, 1950 granting intervenor’s subsequent ap¬ 
plication for further authority to operate the same sta¬ 
tion (Joint App. 190-193,198-200). 
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STATEMENT OF THE CASE 

Appellant, a national radio broadcasting network, is 
the licensee of standard broadcast station WJZ, New York, 
New York, which operates on 770 kilocycles using 50,000 
watts, unlimited time (Joint App. 44-46). WJZ is one of 
the country’s pioneer radio stations, having served the 
New York area and surrounding territory since 1921. 

770 kilocycles is a Class I-A clear channel, which means 
that no station other than WJZ shall operate nighttime on 
the channel and that WJZ’s primary (groundwave) serv¬ 
ice area is protected from objectionable interference from 
other stations on the same and adjacent channels and its 
secondary (skywave) service area from objectionable in¬ 
terference except from stations on adjacent channels (FCC 
Rules 3.22(a) and 3.25(a), 1 RR 53:22(a) and 25(a); see 
also Standards of Good Engineering Practice, 1 RR 81:4). x 
Class I stations are designed to render service over a 

1 A radio transmitter emits two kinds of radio waves—a ground 
wave, which hugs the ground, and a sky wave, which travels upward 
at various angles from the transmitting antenna. During the day 
sky -waves continue upward indefinitely (except for a comparatively 
small amount of daytime sky wave transmission which occurs during 
the transitional hours shortly after sunrise and before sunset) and, 
hence, it is only the ground wave which is audible to listeners. At 
night, however, the sky wave, instead of traveling upward indefi¬ 
nitely, strikes masses or layers of heavily ionized air found at night 
from 30 to 250 miles above the surface of the earth. This ionized 
air is called the ionosphere, or sometimes the Kennelly-Heaviside 
layer. The ionosphere acts as a mirror, reflecting the skywave back 
to the surface of the earth, so that at night listeners beyond the 
range of the ground wave can hear a distant station's sky wave 
reflected back from the ionosphere. 

Groundwave service, which is audible both day and night, is 
called primary service. Skywave service, which is audible at night, 
and for a short time after sunrise and before sunset, is called 
secondary service. The Commission, on the basis of engineering 
experience, has defined a satisfactory secondary service as a service 
at night which gives a strength of 0.5 mv/m or greater during 50% 
or more of the time (Standards of Good Engineering Practice, 1 RR 
81:16). On that basis, WJZ, in addition to its approximate 100 
miles average radius primary service, is licensed to render a satis- 
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wide area and by means of their secondary service provide 
broadcast service to those rural areas which do not enjoy 
adequate primary service. 

Intervenor is the licensee of standard broadcast station 
KOB, Albuquerque, New Mexico (Joint App. 40-42). Al¬ 
though licensed to operate on 1030 kilocycles with 10,000 
watts unlimited time, KOB has been operating since 1941 
on 770 kilocycles with 50,000 watts day and 25,000 watts 
night, unlimited time, by virtue of a 1 ‘special service au¬ 
thorization” and extensions thereof (Joint App. 48, 200). 

These appeals are from 1949 and 1950 extensions of 
the KOB special service authorization on 770 kilocycles. 
In order that the facts and the issues may fall into proper 
perspective, it is necessary to set forth in some detail the 
history of the KOB assignment and what has transpired 
in this matter since 1941. 

A. Intervenor’s Licensed Assignments. KOB began 
operation in 1923 (Tr. 8). From 1923 until the Federal 
Radio Commission allocations of 1928, it operated with 
various powers on several different frequencies but never 
on 770 kilocycles (Tr. 1-8). On October 30, 1928 it was 
licensed on 1180 kilocycles with power of 10,000 watts, 
sharing time at night with station KEX, Portland, Ore¬ 
gon; KEX operated two-thirds of the time and KOB one- 
third (Tr. 3). The time-sharing arrangement was con¬ 
tinued until July 27, 1938, when KOB was granted a spe¬ 
cial temporary authorization to operate unlimited time on 
1180 kilocycles using a directional antenna to protect KEX 
(Tr. 50-54). On November 27, 1939, KEX having moved 
to another frequency, KOB was licensed for unlimited 
operation on 1180 kilocycles with 10,000 watts power (Tr. 

factory secondary service at niprht over an approximate 750 miles 
radius (Joint App. 100 A and B). In addition. Class 1-A stations 
actually render a usable secondary service far beyond this 750 miles 
radius, which is considered as the limit of satisfactory secondary 
service only for determination of service in comparison with other 
stations. Standards, sujjra, fn. 6. 

"RR” refers to Pike and Fischer, Radio Regulation. 
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93). Three months later, on March 1, 1940, KOB filed an 
application for a construction permit for 50,000 watts un¬ 
limited time on 1180 kilocycles (Tr. 96-132). That appli¬ 
cation was granted on May 7, 1940 (Joint App. 12-14). 

Shortly thereafter, on January 23, 1941, the President 
proclaimed the North American Regional Broadcasting 
Agreement (55 Stat. 1005, Part 2, 1 RR 41:11-27).’ In 
order to carry out the provisions of that Agreement, the 
United States was obliged to make extensive adjustments 
in the assignments of its existing stations (Joint App. 16). 
As part of the accommodations required, assignments for 
stations using 1180 kilocycles had to be found on frequen¬ 
cies already assigned to other United States stations 
(Joint App. 167). In the preliminary list of NARBA 
assignments published by the Commission on September 
11, 1940, it was proposed to assign KOB to the frequency 
1030 kilocycles with power of 50,000 watts, operating un¬ 
limited time as a Class II station (Joint App. 21). This 
proposal necessarily involved the classification of 1030 
kilocycles as a Class I-B frequency and the reclassifica¬ 
tion of Station WBZ, Boston, Massachusetts, the dominant 
station on 1030 kilocycles, from Class I-A to Class I-B 
status (Joint App. 21). 3 


* Hereinafter referred to as “NARBA”. The purpose of this 
Agreement, which was concluded at Havana on December 13, 1937, 
among Canada, Cuba, the Dominican Republic, Haiti, Mexico and 
the United States, was to “regulate and establish principles covering 
the use of the standard broadcast band in the North American 
Region so that each country may make the most effective use thereof 
with the minimum technical interference between broadcast sta¬ 
tions.” The Agreement established priorities in the use of clear 
channels, and provided that each such channel “shall be used in a 
manner conforming to the best engineering practice with due regard 
to the service to be rendered by the dominant stations operating 
thereon.” 

3 Class II stations are secondary stations which may operate full¬ 
time on Class I-B clear channels provided they do not cause interfer¬ 
ence to the dominant station. Class I-B clear channels differ from 
Class I-A clear channels in that other Class I-B or Class II station^ 
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The September 11, 1940 notice provided that “Any 
broadcaster has until October 15th to register his views 
if he takes exception to his individual assignment” (Joint 
App. 16). Both KOB and WBZ filed expressions of views 
(Joint App. 22-24, 31-34). 4 Despite these comments, the 
Commission, on February 4, 1941, adopted orders propos¬ 
ing the assignment of WBZ to 1030 kilocycles as a 50,000 
watts, unlimited time, Class I-B station and KOB to the 
same frequency, with power of 10,000 watts unlimited 
time, with the proviso that: “Increase in power to value 
given in outstanding Construction permit [50,000 watts] 
contingent upon submission and approval of required di¬ 
rectional antenna, proof of performance, and grant of 
application for license to cover” (Joint App. 24-29). The 
orders stated that the Commission had “taken into ac¬ 
count in resolving conflicts” the expressions of views that 
had been filed, but if the licensees still objected to the 
assignments, they would we permitted to obtain a hear¬ 
ing by notifying the Commission on or before February 
24,1941 (Joint App. 25,26, 29). 

Both WBZ and KOB filed formal objections to the above 
orders and requested hearings (Joint App. 29-35). How¬ 
ever, by letters dated March 1, 1941 and March 3, 1941, 
respectively, WBZ and KOB withdrew their objections and 
acquiesced in the proposed assignments (Joint App. 36-38). 


may operate thereon fulltime. (FCC Rules 3.22(b) and 3.25(b), 1 
RR 53:22(b) and 25(b); see also Standards, 1 RR 81:4. As a 
Class II station on 1030 kilocycles, KOB would be required to protect 
Class I-B station WBZ within its normally protected contours. 

4 In its expression of views filed October 15, 1940, KOB indicated 
that it would accept 1030 kilocycles provided it would be classified 
as a I-B station thereon. It stated that it would install a directional 
antenna, if necessary, to protect WBZ as a I-B and that, if necessary, 
WBZ which already employed a directional antenna, should be made 
to modify the antenna to protect KOB as a I-B (Tr. 1669-1681, 
Joint App. 124-125). In a supplemental expression of views filed on 
January 13, 1941, KOB also indicated its willingness to accept a 
I-B assignment on 1200 kilocycles (Joint App. 22-24). 
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By order dated March 4, 1941, the KOB license was modi¬ 
fied effective March 29, 1941 to specify the frequency 1030 
kilocycles, with power of 10,000 watts, unlimited time, and 
since that date the KOB license has specified those facilities 
(Joint App. 39-42, 168). Similarly, WBZ’s license is for 
1030 kilocycles, 50,000 watts, unlimited time (Joint App. 
42). The classification of 1030 kilocycles as a I-B fre¬ 
quency was accordingly added to the Commission’s Rules 
[Rule 3.25(b), 1 RR 53:25(b)] and the KOB and WBZ 
assignments thereon were recognized internationally 
through notifications made to other countries under 
• XARBA. KOB’s assignment to 1030 kilocycles, therefore, 
has been sanctioned by international agreement, the Com¬ 
mission’s rules, and the consents of KOB and WBZ. 5 

Less than one month following the grant of its license 
for 10,000 watts power on 1030 kilocycles, KOB, on April 
22, 1941, filed an application for “special service authori¬ 
zation” on 1030 kilocycles, 50,000 watts day, 25,000 watts 
night, unlimited time, using a nondirectional antenna (Tr. 
191-203). 6 The application recited that KOB was ready 
to operate non-directionally with 50,000 watts on 1030 kilo¬ 
cycles, but “in order [for KOB] to obtain a regular license 
for 50 kw power on 1030 kc, the Rules and Standards of 
the Commission appear to require Station KOB to operate 


* KOB has never exercised its right to increase its licensed power 
on 1030 kilocycles to 50,000 watts, unlimited time, by installing a 
directional antenna which would protect WBZ as a Class I-B station. 

6 The application was filed pursuant to FCC Rule 1.325 which pro¬ 
vides that special service authorization may be issued to the licensee 
of a standard broadcast station “for a service other or beyond that 
authorized in its existing license for a period not exceeding that of 
its existing license” on a satisfactory showing that (i) “the re¬ 
quested operation may not be granted on a regular basis under the 
existing rules governing the operation of standard broadcast sta¬ 
tions,” (ii) “experimental operation is not involved,” and (iii) “pub¬ 
lic interest, convenience, and necessity will be served by the authori¬ 
zation requested” (1 RR 51:325). 
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at night with a directional antenna system that would 
give the normally required protection to the secondary 
service area of Station WBZ, Boston, Massachusetts” 
(Tr. 194-195). The application further stated that KOB 
could operate with 25,000 watts night using a nondirec- 
tional antenna and “neither receive nor cause objection¬ 
able interference from or to the operation of Station 
WBZ,” that “WBZ now receives objectionable interfer¬ 
ence from the synchronized operation of Station WBZ A 
and from the adjacent channel operation of Station 
KDKA,” 7 and that “this interference to Station WBZ 
occurs in the entire area in which Station KOB, operating 
as herein requested, even under the most favorable con¬ 
ditions of skywave propagation, would cause objectionable 
interference to WBZ” (Tr. 200, Joint App. 125-126). No 
opposition was filed by WBZ to the application for spe¬ 
cial service authorization on 1030 kilocycles and it was 
granted on June 3, 1941 for the period ending November 
30,1941 (Joint App. 46-47). 

B. Intervenor’s Special Service Authorizations on 770 
Kilocycles. —Five months later, on October 14, 1941, the 
Commission, on its own motion , without explanation and 
without an application from KOB, modified the special 
service authorization to specify 770 kilocycles, 50,000 watts 
day, 25,000 watts night, unlimited time, nondirectional 
(Joint App. 48-49). The modified authorization contained 
the provisions that: 

“The authority herein granted is subject to the con¬ 
dition that in the event the proposed operation causes 
interference which in the judgment and discretion of 
the Commission is objectionable, the authority for 
such operation may be modified or cancelled without 
prior notice or hearing.” 

7 WBZA is located in Springfield, Massachusetts, and operates with 
1000 watts on 1030 kilocycles in synchronization with WBZ. KDKA 
is located in Pittsburgh, Pennsylvania, and operates with 50,000 
watts on 1020 kilocycles. WBZ, WBZA and KDKA are all owned 
by Westinghouse Radio Stations, Inc. 
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and 

“This special temporary service authorization is 
granted upon the express condition that it may be 
terminated by the Commission at any time without 
1 advance notice or hearing if in its discretion the need 
i for such action arises. Nothing contained herein shall 
be construed as a finding by the Commission that the 
authority herein granted is or will be in the public 
interest "beyond the express terms hereof.” 8 

Pursuant to the modified special service authorization 
KOB forthwith changed to 770 kilocycles (Joint App. 54). 
Although still “licensed” on 1030 kilocycles, KOB has 
operated since October, 1941 on 770 kilocycles with 50,000 
watts day, 25,000 watts night, unlimited time, through ex¬ 
tensions of the special service authorization, despite the ex¬ 
press provision in the Commission’s Rules and, by incor¬ 
poration, in WJZ’s license that no station other than WJZ 
shall operate nighttime on 770 kilocycles. KOB’s opera¬ 
tion on 770 kilocycles has resulted in objectionable inter¬ 
ference to WJZ within its entire secondary (skywave) 
service area and a large portion of its nighttime primary 
(groundwave) service area, a fact recognized by KOB 
(Joint App. 112-115). Computations made in accordance 
with the Commission’s Standards of Good Engineering 
Practice by WJZ’s engineers show that the loss in service 
to WJZ amounts to 23,346,463 persons and 564,900 square 
miles, more than 98% of WJZ’s licensed 0.5 mv/m pri¬ 
mary and satisfactory secondary service area (Joint App. 
100-101). Whereas WJZ formerly provided satisfactory 
service under the Standards of Good Engineering Practice 
in all or parts of 24 states and in Canada, its service area 
is now limited to small parts of New York, New Jersey, 
Pennsylvania, and Connecticut, all within a radius of ap- 

8 Identical provisions appear in each of the extensions of special 
temporary service authorizations which have been granted to KOB 
periodically since October 14, 1941 (Joint App. 200-201). Although 
Rule 1.325 and the application form describe the instrument as a 
“special service authorization,” the KOB authorization is entitled 
“special temporary service authorization” (Joint App. 46, 48, 200). 
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proximately 50-90 miles of New York City.® 

At the time KOB was given its first special service au¬ 
thorization on 770 kilocycles, WJZ was licensed to Na¬ 
tional Broadcasting Company, Inc. 10 On October 29,1941 
that company filed a petition for rehearing asking that 
the authorization be vacated (Tr. 236-244). In the peti¬ 
tion, reference was made to the longtime Class I-A status 
of WJZ; to the fact that NARBA and the Commission’s 
Rules permitted only one station to operate on 770 kilo¬ 
cycles nighttime; to the objectionable interference caused 
to WJZ by the operation of KOB; to the high quality 
broadcast service which WJZ rendered and which no longer 
could be received throughout large areas of the United 
States and Canada; to the inefficient use of 770 kilocycles 
resulting from the mutually destructive operations of WJZ 
and KOB thereon; and to the fact that the Commission’s 
action granting the special service authorization was made 
by the Commission on its own motion, without any written 
application therefor, 11 without notice to WJZ, and without 
affording WJZ an opportunity to be heard. Petitioner 
alleged that the Commission, in entering the order com- 

9 The exact extent of the population lost in this interference area 
is contested by KOB but not the fact that extensive interference is 
caused to WJZ (Joint App. 112-115). In its orders of December 14, 
1949 and February 23, 1950, from which these appeals are taken, 
the Commission did not resolve this contest and did not make any 
findings with respect to the extent of the interference and the areas 
and populations lost. 

10 While the Commission gave no reason for its selection of 
770 kilocycles for special service operation by KOB, the action 
may have stemmed from the fact that the National Broadcasting 
Company then owned two 50,000 watt Class I-A clear channel sta¬ 
tions in New York City, each serving substantially the same area. 
However, the ownership of WJZ was transferred to appellant in 
1943, thereby terminating any basis that this may have provided 
for the original selection of 770 kilocycles (Joint App. 126). 

11 Cf. this Court’s decision in Johnston Broadcasting Company v. 
Federal Communications Commission, 85 App. D. C. 40 175 F. 
(2d) 351 (1949), holding that the Commission may act only on 
statutory applications. 
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plained of, had modified WJZ’s license contrary to the 
provisions of Section 312(b) of the Communications Act; 
had exceeded its statutory authority in granting the spe¬ 
cial service authorization; and that such action even if 
within the scope of the Commission’s statutory authority 
wras contrary to the public interest, convenience and neces¬ 
sity (Tr. 236-244). This petition was denied by the Com¬ 
mission on November 25, 1941 and a second petition filed 
on December 15, 1941 was similarly denied on January 
6, 1942 (Joint App. 57-59). 12 The reasons stated for the 
denials of these two petitions were: (1) that the operation 
of Station KOB on 770 kilocycles was only “temporary”, 
(2) that the Commission “has power under the Commu¬ 
nications Act of 1934 to ascertain by actual operation on a 
temporary basis what facilities to be used by Station KOB 
on a regular basis would best serve public interest, con¬ 
venience and necessity,” and (3) that “if and when any 
assignment on a regular basis is made to . . . KOB winch, 
in any way, aggrieves or adversely affects petitioner’s in¬ 
terests, petitioner will have 20 days from and after the 
effective date of any such action within which to file a 
petition for rehearing” (Joint App. 58, 59). 13 

12 The second petition sought reconsideration of the Commission's 
action granting intervenor’s application for the first extension of 
special service authorization. The application represented that the 
extension was requested to permit the Commission to complete field 
intensity measurements of “several Eastern clear-channel stations 
for the purpose of determining whether the assignment of KOB to 
another clear-channel frequency would permit it to render substan¬ 
tial secondary service” and that “a period of from three to six 
months” would be required (Joint App. 56-56). 

13 It will be noted that the above orders of denial were entered 
more than a year prior to the decisions of the Supreme Court and 
of this Court in the KOA case, holding that the Commission erred 
in its position that Section 312(b) did not entitle a licensee to 
advance notice and reasonable opportunity to show cause why its 
license should not be modified by subjecting it to interference 
against which it is entitled to be protected. Federal Communica¬ 
tions Commission v. National Broadcasting Company, 319 U. S. 239 
(1943), affirming 76 App. D. C. 238, 132 F. (2d) 545 (1942). 
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Two weeks after the Commission’s action extending the 
special service authorization, the United States entered 
World War II. With the outbreak of war, a “freeze” 
was imposed on changes in the operating assignments of 
stations which required the use of materials useful in the 
prosecution of the war (9 FCC 353, 356).- In 1943, WJZ 
was transferred to Blue Network Company, Inc., which 
later became American Broadcasting Company, Inc., appel¬ 
lant herein (10 FCC 212). At about the time of the trans¬ 
fer, the President of American Broadcasting Company, Inc. 
was informed by the then Chairman of the Federal Com¬ 
munications Commission that the continued operation of 
KOB on 770 kilocycles was purely temporary and a war 
measure (Joint App. 127). 14 On the basis of that repre¬ 
sentation, appellant acquiesced in the temporary operation 
of KOB during the war. However, it made absolutely 
clear that it “would most strongly oppose any permanent 
assignment on the 770 frequency to KOB” (Joint App. 
127). 

C. Intervenor’s Applications for Construction Permit 
and License on 770 Kilocycles. —Despite appellant’s strong 
statements of objection to any permanent assignment of 
KOB on 770 kilocycles and despite appellant’s forebear- 

14 Cf. statement by intervenor in application for extension of 
special service authorization on 770 kilocycles, filed on July 29, 
1942: “In the Spring of 1941, the Commission undertook a field 
measurement program for the purpose of determining the perma¬ 
nent assignment to Radio Station KOB. The war interrupted the 
Commission’s field measurement program before sufficient measure¬ 
ments were taken to warrant a conclusion. Since the entry of the 
United States into the war, the applicant is informed that the 
Commission’s engineers have been too occupied with specific war 
problems to permit the completion of the engineering survey work 
required before a final determination of this question could be made. 
It appears that the above mentioned field measurement program 
will be suspended for the duration of the war and a final determi¬ 
nation based thereon will be postponed until sometime after the 
war.” (Tr. 330). See also statements of Commission representa¬ 
tives in hearings on H. R. 5497, 77th Cong., 2d. Sess., pp. 850-851, 
935, 1041. 


12 


ance during the war years in not objecting to KOB’s 
“temporary” operation, KOB filed applications on Feb¬ 
ruary 3, 1944 for a construction permit and license for 
regular operation on 770 kilocycles (Joint App. 62-64). 
In a petition accompanying the applications, 13 KOB ad¬ 
mitted that its proposed operation on 770 kilocycles would 
deprive both WJZ and KOB “of all their secondary serv¬ 
ice and a substantial part of their primary service, but 
would not be substantially worse as to KOB than the in¬ 
terference [it had suffered] from its operation on 1030 kc 
simultaneous with WBZ, Boston” (Tr. 407). On March 
28, 1944 these applications were designated for hearing 
as Dockets 6584 and 65S5 (Tr. 416-418). One of the issues 
specified in the proceeding was to determine “whether 
Section 3.25 of the Commission’s Rules should be amended 
so as to permit the operation of Station KOB” as proposed 
in the applications (Joint App. 66). 13 WJZ was not made a 
party to the hearing, notwithstanding the Supreme Court’s 
ruling in the KOA case, 319 U. S. 239 (1943). However, 
on petition, WJZ was permitted to intervene on June 28, 
1944 (Joint App. 68-69). 

The hearing was originally scheduled to begin on July 
10, 1944. On June 30, 1944, two days after being per¬ 
mitted to intervene, appellant petitioned for a 90-days con¬ 
tinuance because of prior commitments of its counsel and 
because its consulting engineer, who was on active war 
duty in the U. S. Navy, had been unable to complete 

15 The petition was filed pursuant to then Rule 1.72 (now Rule 
1.361,1 RR 51:361). which provides that applications not in accord¬ 
ance with the Commission’s rules must be accompanied by a petition 
for amendment or exception to the rule with which the application 
is in conflict. The petition requested an amendment of Section 3.25 
(1 RR 53:25) in order to. permit duplicate nighttime operation on 
770 kilocycles and to interfere with WJZ within its protected 
contours (Tr. 399-412). 

16 The issues were directed primarily to an evaluation of the serv¬ 
ice and interference conditions that would exist on KOB’s licensed 
assignment of 1030 kilocycles as compared to its applications for 
770 kilocycles. 
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preparation for the hearing due to his military duties (Tr. 
433). Pursuant to an agreement of counsel, intervenor did 
not oppose the petition and the continuance was granted 
to October 10, 1944. The agreement of counsel was sum¬ 
marized in a letter dated November 28, 1944 from counsel 
for appellant to counsel for intervenor (Joint App. 72). It 
provided “That if Station KOB would consent to the con¬ 
tinuance sought by Station WJZ, the latter would not 
protest, during the litigation, any further extension of Sta¬ 
tion KOB’s special service authorization (on 770 kilo¬ 
cycles) which the Commission should see fit to grant. The 
litigation referred to, of course, was the proceeding on 
the issues set forth in the Commission’s notice of hearing 
in Docket Nos. 6584 and 6585 mentioned above.” 17 

Following the Commission’s action granting the continu¬ 
ance, intervenor, on September 8, 1944, petitioned to have 
the hearing issues expanded to include an issue directing 
appellant to show cause why its license should not be 
further modified by requiring it to install a directional an¬ 
tenna (Tr. 438-443). The petition stated that “It would 
not appear that such an order . . . for the modification 
of the nighttime operation of WJZ could be accomplished 
under Section 312 of the Communications Act of 1934, 
as amended, without first giving [WJZ] an opportunity 
to show cause as to why its nighttime operation should not 
be modified. If this opportunity is not given ... in the 
instant proceeding, a further proceeding would be re¬ 
quired ...” (Tr. 441-442). On September 14, 1944, ap- 

17 The November 28, 1944 letter also states as follows: “I think 
it ought to be pointed out that it was not in my mind that by 
reason of these understandings Station WJZ was foregoing any 
rights which it might have had under the issues as then set out, 
to raise in connection with the hearing any pertinent question 
with respect to the validity of the special service authorization 
which had been previously granted by the Commission to Station 
KOB for successive periods. And, of course, the understanding 
reached did not contemplate the circumstances as they have changed 
since that time.” (Joint App. 73). 



14 


pellant filed an opposition to the request that it be re¬ 
quired to install a directional antenna. The opposition 
pointed out that, if the Commission were to grant the 
petition, extensive additional engineering work would be 
required, thereby necessitating a postponement of the hear¬ 
ing (Tr. 449-455). 18 On September 18, 1944, intervenor 
filed an opposition to continuance of the hearing (Tr. 
459-465), to which appellant replied on September 22,1944, 
saying that prior to intervenor’s request that issues be 
included on directional antennas, appellant ‘‘had no inten¬ 
tion to seek further continuance in the matter’* (Tr. 474). 

In the meantime, on September 14, 1944, Station KXA, 
Seattle, Washington, which was licensed for limited time 
operation on 770 kilocycles, petitioned to intervene in the 
proceeding on the ground that the proposed KOB opera¬ 
tion would cause objectionable interference to 70,525 per¬ 
sons within its protected contour (Tr. 44 4 -447). Although 
intervenor opposed this petition, the Commission, on Sep¬ 
tember 19, 1944, granted leave to KXA to intervene (Joint 
App. 71). Three days later, on September 22, 1944, KXA 
petitioned to have the issues expanded to include an issue 
as to whether any other station would be adversely af¬ 
fected by the proposed operation of KOB (Tr. 471-472). 

On September 30, 1944, with the hearing scheduled for 
October 9, 1944, and with no action yet having been taken 
on the various petitions to expand the issues, the Com¬ 
mission, on its own motion, continued the hearing to De¬ 
cember 11, 1944 (Joint App. 71). Thereafter, on October 
9,i 1944, the Commission granted KOB’s petition to in¬ 
clude issues on directional operation by appellant on 770 
kilocycles, but denied appellant’s similar request for issues 
on directional antenna operation on 1030 kilocycles and 
KXA’s petition to expand the issues (Tr. 489, 490-491). 

18 It was also pointed out, and a request was made, that if the Com¬ 
mission granted the petition similar issues should be included on 
1030 kilocycles in line with the comparative purposes of the other 
hearing issues. 
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On November 25, 1944, appellant filed a petition asking 
the Commission to review its October 9, 1944 order and 
to continue the hearing for thirty days. The petition for 
continuance was based on the fact that appellant had re¬ 
tained new counsel on November 20, 1944 and that the 
Commission’s order expanding the issues had introduced 
new problems which required considerable additional prep¬ 
aration. The Commission denied appellant’s petition for 
review but continued the hearing to January 2, 1945 (Tr. 
538, 553-554 and 562). The hearing began on that day 
and the taking of testimony was completed on January 12, 
1945 (Tr. 571-1871). 

D. The Clear Channel Proceeding. —Five weeks after 
the close of the hearing record on intervenor’s applica¬ 
tions for construction permit and license on 770 kilocycles, 
the Commission on February 20, 1945, issued an order 
initiating what has since become known as the Clear 
Channel Proceeding (Joint App. 76-78). The order placed 
in issue the appropriate classification of all clear channels. 
In the order and accompanying news release, the Com¬ 
mission pointed out that it had received applications re¬ 
questing authority to break down Class I-A clear channels 
and also requesting authority by Class I-A stations to 
operate with power in excess of 50,000 watts. The order 
stated that the applications raised issues which could be 
considered more appropriately in a general hearing than 
in a hearing limited to particular applications. A further 
reason given for the hearing was that NARBA was due 
to expire on March 29, 1946, and it was desirable to de¬ 
termine what changes, if any, were necessary in the clear 
channel assignments prior to a renegotiation of the Treaty. 
The order announced that the hearing would begin on 
May 9, 1945; it clearly implied that the Commission con¬ 
sidered the proceeding to be of overriding importance and 
that it would move expeditiously in reaching a decision. 

In view of this development, appellant on March 23, 
1945 filed a motion to postpone decision on KOB’s appli- 
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cations for construction permit and license on 770 kilo¬ 
cycles pending decision in the Clear Channel Proceeding 
(Joint App. 79-81). The motion pointed out that the 770 
kilocycles channel was part of the over-all clear channel 
problem and that any action which the Commission might 
take on the KOB applications would likely have to be 
considered d-e novo in the Clear Channel Proceeding, there¬ 
by resulting in an unnecessary burden both on the Com¬ 
mission and the parties. 19 

At the time appellant filed the above motion to post¬ 
pone decision, it expected, in accordance with the Com¬ 
mission’s announcement, that the Clear Channel Proceed¬ 
ing would begin on May 9, 1945 and that a decision would 
be reached expeditiously. However, in a series of orders 
issued during 1945, the Commission successively postponed 
commencement of the Clear Channel Proceeding to Janu¬ 
ary 14, 1946. It thus became apparent that decision would 
not be reached at an early date. In the interim, also, the 
war ended, thereby terminating the ban on new station 
construction. And during the Third Inter-American Radio 
Conference in Rio de Janeiro in September 1945, certain 
countries made clear their desire to obtain operating rights 
on some of the United States clear channel frequencies 
below 1000 kilcycles (Tr. 2085). 

Tn view of the change in conditions during the seven 
months period since the filing of the March 23, 1945 peti¬ 
tion, appellant, on October 29, 1945, filed a petition for 
prompt decision in the hearing on the KOB applications for 
construction permit and license. The petition pointed out 
that the continued operation of KOB on 770 kilocycles, pur¬ 
suant to the terms of the special service authorization, de¬ 
prived a large segment of the American public of their only 
source of appellant’s programs; that KOB’s operation en¬ 
dangered the Class I-A status of 770 kilocycles by inviting 
demands from foreign countries for operation on the chan- 

19 No specific action was ever taken by the Commission on this 
motion and it was rendered moot by subsequent occurrences. 
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nel; and that the operation of KOB was unjust and unwar¬ 
ranted, violated the Communications Act, and was in reality 
a device to permit licensed operation without complying 
with the licensing provisions of the Act. The petition also 
pointed out that appellant was engaged in the business of 
supplying programs to a national network and that the con¬ 
tinued operation of KOB on 770 kilocycles adversely af¬ 
fected its competitive position vis-a-vis the other national 
network organizations, which had far more clear channel 
facilities available to bring their programs to the American 
public (Tr. 2082-2093). Although intervenor joined with 
the appellant in the request for a prompt decision, the 
Commission on May 24,1946 dismissed the petition without 
explanation (Joint App. 86). 

On February 1, 1946, the Commission issued an order 
which purported to dismiss all applications for fulltime 
operation on Class I-A channels pending a decision in the 
Clear Channel Proceeding. In a supplementary public 
notice dated February 5, 1946, the Commission explained 
that the applications were dismissed because they involved 
11 direct conflicts’’ with the Commission’s rules in that they 
requested “ duplicate nighttime operation on channels re¬ 
served for the exclusive use of one station only.” The 
notice also reminded applicants that “pending applications 
inconsistent with the Commission’s Rules do not afford any 
equities or priorities on the frequency.” (1 RR 53:902) 

Although squarely within its provisions, the foregoing 
order did not include the KOB applications. On February 
14, 1946, appellant filed a petition in which it pointed out 
that the policy of the Commission should be one of gen¬ 
eral application and that principles of orderly process and 
uniform consideration of the same class of applications in¬ 
dicated that the KOB applications should be dismissed. 
This petition was denied (Joint App. 85-86). Subsequently, 
on August 9, 1946, the Commission released a statement 
intended to explain the pattern of special treatment af¬ 
forded to KOB (Joint App. 86-88). The statement re¬ 
viewed the KOB situation and concluded 
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“The frequency 770 kc under the Commission’s rules 
as presently written remains a I-A channel although 
KOB operates on it under a special service authoriza¬ 
tion, while 1030 kc under the Commission’s rules re¬ 
mains a I-B channel even though no other station 
operates on that frequency nighttime. An anomalous 
situation, therefore, exists so far as the frequencies 
770 kc and 1030 kc are concerned. The Commission 
is desirous of resolving this situation as soon as pos¬ 
sible but cannot do so effectively until after the con¬ 
clusion of the clear channel hearing. 

“Accordingly, it is proposed that the KOB applica¬ 
tions and all other applications for operation on either 
770 kc or 1030 kc be put in the pending files, until 
after a decision in the clear channel hearing.” (Joint 
App. 87-88). 

As a result of this order, which was not opposed by in- 
tervenor, the KOB applications for license and construc¬ 
tion permit on 770 kilocycles were removed from hearing 
status and placed in the pending files, where they have 
rested in inactivity for four years, but the Commission 
has renewed periodically the special service authorization 
of KOB on 770 kilocycles. 

Hearings in the Clear Channel Proceeding began in 
January, 1946. Although, as the record of that proceed¬ 
ing shows, it was still expected in 1946, and even in 1947, 
that a comparatively expeditious decision would be reached, 
the taking of testimony was not completed until October 
31, 1947. Despite the delays, the Commission indicated 
in late 1947 that a decision would be reached in early 
1948. 20 

It soon became apparent, however, that the principal 
delay in the Clear Channel Proceeding was yet to be en- 

w Because of the time element, the Commission, on October 30, 
1947 notified participants that it would issue a final decision in lieu 
of a proposed decision; and in a memorandum opinion and order of 
December 30, 1947 it referred to “the need to bring the extensive 
hearings to a speedy conclusion and to have a definite policy with 
respect to clear channel broadcasting . . . enunciated as soon as pos¬ 
sible.” (FCC Mimeo. Nos. 13741 and 16068, Docket No. 6741). 
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countered. On February 26, 1948 a bill was introduced in 
the United States Senate (S. 2231, 80th Cong. 2nd Sess.), 
providing for duplicate nighttime operation on clear chan¬ 
nel frequencies and a limitation on power to 50,000 watts, 
two of the principal issues in the Clear Channel Proceed¬ 
ing. Two days later, the Senate Committee requested the 
Commission to “reach no conclusion and take no action’’ 
in the Clear Channel Proceeding until hearings had been 
held on the bill. The Commission replied that it would 
comply with the Committee’s request (Hearings on S. 2231, 
pp. 2-4). 

Following the Commission’s release of August 9, 1946 
placing the KOB applications in the pending files until 
decision in the Clear Channel Proceeding, appellant had 
patiently awaited a determination by the Commission which 
would resolve the “anomalous” situation on 770 kilocycles 
and return WJZ to its Class I-A status. The dangers to 
the national interest and to the private interest of WJZ 
inherent in the demands of other countries for Class I-A 
frequencies below 1000 kilocycles, which had been respon¬ 
sible in part for appellant’s desire in 1945 to obtain a 
prompt decision on KOB’s applications, had been alle¬ 
viated through an interim agreement, entered into on Feb¬ 
ruary 25, 1946, extending NARBA to March 29, 1949 (1 
RR 41:31). However, in February 1948, with a May 1, 
1948 deadline for transmitting proposals to other coun¬ 
tries approaching, and with the Senate intervention on 
the horizon, it became apparent that appellant again would 
be forced to ask for Commission action in order to pro¬ 
tect 770 kilocycles. On February 17, 1948, it petitioned 
for relief. The petition again pointed out the unlawful 
operation of KOB on 770 kilocycles, the loss of appellant’s 
programs to extensive rural areas because of the inter¬ 
ference caused by KOB, and the probable fact that KOB’s 
continued operation on 770 kilocycles would mean the loss 
of that frequency as a United States I-A channel at the 
forthcoming treaty conferences. 
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One year passed without Commission action on the peti¬ 
tion. In the meantime, because of continued delay in 
reaching a decision in the Clear Channel Proceeding, the 
NARBA conference was postponed. (Hearings, S 2231, 
p. 4). On February 14, 1949, with the situation again 
becoming critical, appellant filed another petition entitled 
“Petition for Immediate Relief.” In this petition, it 
again pointed out its continued aggrievement. Because 
its February 17, 1948 petition had not been acted on, ap¬ 
pellant endeavored to force a determination by asking for 
action on the petition concurrently with, or before, action 
was taken on the then pending application for periodic 
extension of intervenor’s special service authorization. 
In a Memorandum Opinion and Order dated March 24, 
1949, the Commission denied the relief requested in both 
the February 17, 1948 and February 14,1949 petitions and 
extended the special service authorization (Joint App. 
88-94). The Memorandum Opinion and Order stated: 
“We are aware that the present situation on 770 kc 
is highly undesirable and should be resolved as soon 
as possible. We remain of the opinion, however, that 
no satisfactory solution can be reached until after a 
determination in the Clear Channel Hearing. The lat- 
iter proceeding involves the future classification of all 
of the clear channels whereas the instant proceeding 
involves the classification of only one such channel. 
We think it obviously undesirable to attempt a de¬ 
termination of the issues in the Clear Channel Hear¬ 
ing piecemeal. It is likewise obvious that any decision 
in the instant case might be rendered a nullity by an 
incompatible determination in the Clear Channel case. 
In view of the very long delays which have already 
occurred in this case, it does not appear that an im¬ 
mediate decision is of transcendent importance. . . . 

“There remains to consider KOB’s application for 
extension of its special service authorization on 770 
kc. We believe that this operation should be permitted 
to continue until the problems raised by this case can 
be fully resolved. In view of the long continued oper¬ 
ation of KOB on 770 kc, we can see no reason for 
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its immediate removal to a different frequency. Fur¬ 
thermore, until a final decision is reached in this case, 
any alternative assignment for KOB would necessar¬ 
ily be temporary in nature, and would only compli¬ 
cate what is already an unsatisfactory situation.” 
(Joint App. 92, 93) 

Approximately two months later, on May 20, 1949, ap¬ 
pellant filed another pleading, which included a motion 
to dismiss the KOB applications for construction permit 
and license on 770 kilocycles (Tr. 2264-2277). This peti¬ 
tion showed that because of procedural inadequacies, as 
well as staleness of the record, it would not be possible 
for the Commission to reach a decision on the KOB appli¬ 
cations without a complete new hearing, and, therefore, 
that no purpose would be served by treating the KOB 
applications in a different manner than all similar appli¬ 
cations. This petition was summarily denied by the Com¬ 
mission under date of June 1,1949 (Joint App. 94-96). In 
its Memorandum Opinion and Order the Commission said: 
“Regardless of such merit as petitioner’s first two argu¬ 
ments may have, we are of the opinion that a decision as 
to what further hearing or other proceeding may be neces¬ 
sary in order to permit a final determination with respect 
to a permanent assignment for Station KOB can best be 
made after a final decision in the Clear Channel Proceed¬ 
ing.” (Joint App. 95). 

E. Appellant’s August 23, 1949 and January 23, 1950 
Motions to Deny Intervenor’s Applications for Extension 
of Special Service Authorization on 770 Kilocycles. —Al¬ 
though appellant from the outset had repeatedly and con¬ 
sistently made clear its position that intervenor’s special 
service authorization was unlawful and in reality a device 
to permit regular licensed operation without complying 
with the terms of the Communications Act governing the 
issuance of licenses, it did not, prior to August 23, 1949, 
petition to deny the periodic extensions granted by the 
Commission. It refrained from doing so during the war 
years because-of assurances that KOB’s operation on 770 
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kilocycles was a temporary measure only for the duration 
of the wartime freeze on construction. Following the war, 
it also refrained in the belief, first, that a speedy decision 
would be reached on the KOB applications for construction 
permit and license, and later, when the Commission placed 
those applications in the pending file and made the hearing 
thereon subordinate to the Clear Channel Proceeding, that 
a Speedy decision would be reached in that Proceeding. 
However, after the Commission’s decisions of March 24 and 
Juhe 1, 1949, holding that, regardless of the merits of ap¬ 
pellant's position, the Commission would not consider ter¬ 
mination of the special service authorization until a decision 
was reached in the Clear Channel Proceeding, and with in¬ 
definite further delay in that Proceeding apparent, it be¬ 
came obvious to appellant that it had no alternative but 
to attack the legality of the special service authorization 
on the occasion of the next application for its extension. 21 
Therefore, on August 23, 1949, appellant filed a motion to 
deny the then pending application by KOB for extension 
of its special service authorization (Joint App. 96-102). 

Oral argument on the motion was held before the Com- 

21 The decision to petition for denial of further extensions of the 
special service authorizations was also dictated by the continued 
demands of foreign countries for United States Class I-A clear 
channels below 1000 kilocycles; by the action of the Senate Com¬ 
mittee on Interstate and Foreign Commerce following hearings on 
S. 2231, in advising the Commission that a decision in the Clear 
Channel Proceeding should not be reached until after a new NARBA 
had been agreed to by the nations and ratified by the Senate and 
that the issues in the Proceeding should be determined by Congress 
rather than by the Commission (Senate Report No. 49, 81st Cong. 
1st Sess.); and by a public statement of one of the Commissioners 
that the long delay in reaching a decision in the Clear Channel 
Proceeding had resulted in staleness of the record which might 
require a rehearing of the entire Proceeding before a decision could 
be reached (Hrgs. of Sen. Int. & For. Com. Comm, on the renomi¬ 
nation of E. M. Webster as Commissioner, July 9,1949, pp. 225-229). 
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mission on September 12, 1949 (Joint App. 108-164). In 
the argument, appellant pointed out that extension of au¬ 
thorization to KOB to operate on 770 kilocycles would 
be contrary to the Communications Act and the Commis¬ 
sion’s rules; that the special service authorization was in 
reality a device to permit licensed operation without com¬ 
pliance with the Communications Act; that extension of 
the special service authorization would result in modifi¬ 
cation of WJZ’s license without affording WJZ notice in 
writing and the opportunity to be heard required by Sec¬ 
tions 303(f) and 312(b) of the Communications Act and 
the decision of the Supreme Court in the KOA case; that 
extension of the special service authorization would be 
contrary to Section 307(b) of the Communications Act; 
that it would not be in the public interest; that it would 
be contrary to the national interest; and that KOB should 
be returned to its licensed frequency of 1030 kilocycles. In 
a Memorandum Opinion and Order issued on December 
14, 1949, the Commission denied the motion and again 
extended the special service authorization. 22 The memo¬ 
randum opinion stated that: 1 ‘Upon consideration of all 
the facts we are of the opinion that the status quo should 
be maintained. A change in the KOB frequency, which 
could only be another temporary expedient, should not 
be undertaken in the absence of a compelling reason; and 
we find no such reason here.” (Joint App. 172-173). 

This appeal in Case No. 10,496 followed on January 3, 

22 The periodic extensions of the special service authorization 
have been for periods to the end of KOB’s regular license period 
on 1030 kilocycles or until decision on the KOB applications for 
construction permit and license on 770 kilocycles, whichever is 
sooner. KOB has been placed on temporary (usually 90 days) 
extensions on its regular license on 1030 kilocycles pending Com¬ 
mission determination of complaints by the former Governor of 
New Mexico that its license should not be renewed because of viola¬ 
tions of Commission regulations on matters not pertinent to these 
appeals. For this reason, the extensions of special service authori¬ 
zations have been restricted to short periods not in excess of the 
terms of the temporary licenses. 
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1950. Shortly thereafter, KOB requested a further ex¬ 
tension of the special service authorization (Joint App. 
185-188). On February 8, 1950, appellant petitioned the 
Commission to (1) deny the application for extension; or 
(2) defer action on the application until this Court had 
acted in Case No. 10,496; or (3) designate the application 
for hearing. By order dated February 23, 1950, the Com¬ 
mission again extended the special service authorization 
and denied in full appellant’s petition. (Joint App. 198- 
201 ). 

From the Commission’s Order of February 23, 1950 
the appeal in Case No. 10,570 followed. By Order of this 
Court, dated April 19, 1950, the two appeals were con¬ 
solidated for the purpose of filing briefs and hearing, and 
the record in Case No. 10,496 was made a part of the 
record in Case No. 10,570. 

STATUTE AND RULES INVOLVED 

The pertinent provisions of the Communications Act 
of 1934, as amended, and of the Commission’s Rules not 
quoted in the argument are printed as an appendix, infra> 
pp. 50-55. 

STATEMENT OF POINTS 

The December 14, 1949 and February 23, 1950 actions 
of the Commission extending intervenor’s special service 
authorization on 770 kilocycles are erroneous, arbitrary, 
capricious and contrary to law for each of the following 
reasons: 

1. They are beyond the statutory authority of the 
Commission in that intervenor’s special service authoriza- 
tioii is in reality a device to permit licensed operation 
without complying with the licensing requirements of 
Sections 303, 307, 308, 309, 312 and 319 of the Communica¬ 
tions Act. 

2. They modify appellant’s license, without a hearing 
or notice to appellant, in violation of Sections 312(b) and 
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303(f) of the Communications Act and the Supreme Court’s 
decision in Federal Communications Commission v. Na¬ 
tional Broadcasting Company, Inc., 319 U. S. 239 (1943). 

3. They deny appellant opportunity to be heard in vio¬ 
lation of Sections 1.382, 1.385, 1.387, 1.388 and 1.390 of 
the Commission’s Rules and Regulations. 

4. They fail to give effect to the provisions of Sections 
303(g) and 307(b) of the Communications Act and 3.24 
of the Commission’s Rules and Regulations, since they 
cause objectionable interference to more than 98% of 
appellant’s licensed service area and do not constitute a 
fair, efficient, and equitable use of the class I-A clear 
channel 770 kilocycles. 

5. They are not supported by evidence or findings. 

6. They fail to give effect to the Commission’s policies 
of fostering competition in the rendition of program serv¬ 
ice and of avoiding wasteful duplication of program serv¬ 
ices. 

7. They are contrary to action taken by the Commission 
in other similar and identical situations. 

SUMMARY OP ARGUMENT 

1. The Communications Act (Section 301) prohibits 
unlicensed operation of radio facilities. Congress set up 
the Federal Communications Commission to regulate the 
use of radio channels under a licensing system. University 
System of Georgia v. Carroll, 94 L. ed. (Adv. Op.) 320,327, 
328 (1950). In only one instance did Congress provide for 
the operation of a radio station by an instrument other than 
a “license” and then only for a brief period by ships at sea 
until they return to port [Section 30S(a)]. It follows that 
the operation of a radio station is illegal unless pursuant 
to a license granted under the provisions of the Commu¬ 
nications Act. Consequently, to have any semblance of 
validity, KOB’s “special service authorization”, regard¬ 
less of the nomenclature used, must be viewed as a tem¬ 
porary “license” to operate on WJZ’s I-A clear channel 
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frequency or as a temporary ‘ 1 modification of [KOB’s 
regular] license” to operate on 1030 kilocycles. Other¬ 
wise KOB would be broadcasting without a “license” in 
contravention of the Communications Act and the Com¬ 
mission would be exercising its regulatory functions by 
a non-licensing method not sanctioned by the Act. Thus, 
whatever label it bears, KOB’s “special service authori¬ 
zation” is a “license” of one sort or another. 

2.' In exercising its licensing powers, the Commission 
is required to follow definite procedures and standards 
laid down by Congress in the Communications Act. For 
example, the Commission may not grant a new license 
where it would result in a modification of an existing 
license until the holder of such license has been notified 
of the proposed action and given a reasonable opportunity 
to show cause why the modification should not issue (Sec¬ 
tion 312). Federal Communications Commission v. Na^ 
tional Broadcasting Company, Inc. (KOA), 319 U. S. 239, 
(1943); Albertson v. Federal Communications Commission, 
App. D. C. F. (2d) (1950), No. 10,305, decided 

by this court May 22. 1950. Other sections of the Act 
require the Commission to make an equitable distribution 
of facilities “insofar as there is a demand for the same” 
[Section 307 (b)] and to “encourage the larger and more 
effective use of radio” [Section 303(g)]. In discharging 
these responsibilities the governing “touchstone” is “pub¬ 
lic interest, convenience, and necessity.” 

Although hearings have been held on KOB’s application 
for a regular license on 770 kilocycles and in the Clear 
Channel Proceeding, those cases have not yet been decided 
bv fhe Commission. In the meantime the issues in those 
proceedings have been partially prejudged by the Commis¬ 
sion’s action in placing KOB on WJZ’s I-A clear channel 
frequency under an instrument denominated a “special 
service authorization.” Josh L. Home, 5 RR 1420 (1950). 
The hearing and adjudication requirements of section 
312(b) have been thus circumvented. Orders of the Com- 
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mission on matters where hearings are required, when not 
supported by basic and ultimate findings of fact, contravene 
the Communications Act [Section 402(c)], the Adminis¬ 
trative Procedure Act [Section 8(b)], and court decisions. 
Saginaw Broadcasting Co. v. Federal Communications 
Commission, 68 App. D. C. 2S2, 96 F. (2d) 554, 560 (1938), 
cert. den. 305 U. S. 613; American Broadcasting Co. v. 
Federal Communications Commission, 85 App. D. C. 343, 
179 F. (2d) 437 (1949). The Commission’s action in dis¬ 
missing all other applications for clear channel frequen¬ 
cies, while nevertheless entertaining special service appli¬ 
cations filed by KOB, artificially restricts “demand” and 
thereby defeats the intent of Section 307(b). By limiting 
such authorizations to an existing licensee, the Commission 
has similarly violated the mandate of Section 303(g) and 
its resultant responsibilities under the Ashbacker v. Fed¬ 
eral Communications Commission, 326 U. S. 327 (1945). 

It is not without significance that the Commission first 
granted KOB a special service authorization on 770 kilo¬ 
cycles in 1941 at a time, prior to the KOA case (1943), when 
the Commission operated on the assumption that it could 
indirectly modify existing licenses at will. Matheson Radio 
Co. Inc., 8 FCC 397 (1940). In recent years, when other 
applicants have requested special service authorizations 
which would cause objectionable interference to other li¬ 
censees on the channel, the Commission has bowed to the 
Supreme Court mandate in that case. Josh L. Horne, 5 
RR 1420 (1950); Iowa State College of Agriculture and 
Mechanic Arts , 10 FCC 407 (1944). But it has continued 
to extend KOB’s authorization, over WJZ’s protests and 
in violation of the KOA decision. 

The Commission’s argument that its treatment of KOB 
is a temporary expedient falls on deaf ears after nine 
years of such extensions on a “temporary” basis, first to 
enable measurements to be taken, then because of World 
War II, then pending a decision on KOB’s application for 
a regular license on 770 kilocycles, then to await the out- 
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come of the Clear Channel Proceeding, with the end not 
yet in sight. The standards and procedures laid down by 
Congress are not thus to be circumvented on a plea of 
administrative convenience. An administrative agency 
should not be permitted to substitute “fiat for adjudica¬ 
tion.” Eeitmeyer v. Federal Communications Commis¬ 
sion, 6S App. D. C. ISO, 95 F. (2d) 91 (1937). 

3. Since KOB’s special service authorization contra¬ 
venes the licensing requirements of the Communications 
Act it is a “mere nullity” and “wholly void”. Manhattan 
General Equipment Co. v. Commissioner of Internal Rev¬ 
enue, 297 U. S. 129, 134 (1936); Crosley Corporation v. 
Federal Communications Commission, 70 App. D. C. 312, 
315,106 F. (2d) 833 (1939), cert. den. 308 U. S. 605 (1940); 
Monocacy Broadcasting Co. v. Prall, 67 App. D. C. 176, 
90 i 1 . (2d) 421 (1937). Such a holding by this Court will 
require station KOB to revert to its regular license and 
operate hereafter on channel 1030 kilocycles until licensing 
requirements laid down by Congress have been satisfied 
by the Commission. 


ARGUMENT 

I 

Unless Viewed as a “License” or “Modification of Li¬ 
cense”, KOB’s Special Service Authorization Exceeds 
the Commission’s Statutory Jurisdiction 

The basic purpose of the Communications Act of 1934, 
as stated by Congress by way of preamble (section 301), 
was to provide for the use of radio channels “under 
licenses granted by Federal authority.” 23 Section 301 
of the Act specifically provides that “no person shall 
use or operate any apparatus for the transmission of 


23 Emphasis supplied throughout this brief. 
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. . . signals by radio . . . except under and in accord¬ 
ance with this Act and with a license in that behalf granted 
under the provisions of this Act,” Substantially the same 
provision appeared as Section 1 of the Radio Act of 1927 
(Act of February 23, 1927, 44 Stat. 1162). The plain 
purport of this provision is further confirmed by the Con¬ 
ference Report on the bill (H. R. 9971) which became the 
Radio Act of 1927: “Section 1 . . . specifically forbids 
the use or operation of any apparatus for the transmission 
of energy or communications by radio in interstate or for¬ 
eign commerce except under and in accordance with the 
Act and with a license granted under the provisions of 
the Act.” Senate Document No. 200, 69th Cong., 68 Cong. 
Rec. 2563,1RR 20:65. 

Other sections of the Communications Act are of similar 
import. Section 307 is a general directive to the Commis¬ 
sion to issue “ licenses” to applicants where grants thereof 
would serve “public interest, convenience or necessity.” 
Section 308 provides that the Commission may act only on 
written applications for “licenses, renewals of licenses, 
and modifications of licenses” and sets out the informa¬ 
tion to be furnished in the application. Section 309 di¬ 
rects the Commission to grant licenses, renewals, and mod¬ 
ifications thereof, if upon examination of the applications 
the Commission finds that the grant would be in the public 
interest. Section 310 defines the limitations on holding and 
transfer of licenses. Section 311 directs the Commission 
to refuse “a station license” in certain cases and Section 
312 defines the conditions under which a “station license” 
may be revoked or modified. Section 319 makes provision 
for applications for construction permits and directs the 
Commission to issue a license to the holder of a construc¬ 
tion permit upon a showing of compliance with certain 
specified conditions. The term “license” is nowhere de¬ 
fined in the Communications Act, but Section 3(c) defines 
a “licensee” as the “holder of a radio license granted or 
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continued in force under the authority of this Act.” 24 

In only one section of the Communications Act did Con¬ 
gress make provision for operation of a radio station by 
an ihstrument other than a “license”. In Section 308(a). 
it authorized the Commission to “issue by cable, telegraph 
or radio a permit for the operation of a [radio] station 
on d vessel of the United States at sea, effective in lieu of 
a license until said vessel shall return to a port of the 
continental United States.” This provision of the Act, 
inserted to cover emergency situations where a vessel 
was at sea, clearly negatives operation of all other types 
of radio stations except by “license”. Expressio unius 
est exclusio alterius. 

The Supreme Court has characterized the statutory plan 
thus devised by Congress in the following fashion: “When 
. . . Congress set up the Federal Communications Com¬ 
mission, it prescribed licensing as the method of regula¬ 
tion . . . Congress has enabled the Commission to regu¬ 
late the use of broadcasting channels through a licensing 
power.” University System of Georgia v. Carroll, 94 L. 
ed. 320, 327, 328 (Adv. Op.) (1950). And the Supreme 
Court has said in Federal Communications Commission v. 
Sanders Bros„ 309 U. S. 470, 474 (1940), *‘ The fundamen¬ 
tal purpose of Congress in respect of broadcasting was 
the allocation and regulation of the use of radio frequen¬ 
cies by prohibiting such use except under license .” 

Tt is beyond dispute, therefore, that the operation of 
a radio station is illegal unless pursuant to a license 
granted under the provisions of the Communications Act. 
Call the instrument of authorization what one may—a 

24 “License” and “licensing” are defined as follows in Section 2(e) 
of the Administrative Procedure Act, 60 Stat. 237, U. S. C. Title 5, § 
1001 (o'): “‘License* includes the whole or part of any agency 
penru't certificate, approval, registration, charter, membership, 
statutory exemption or other form of permission. ‘Licensing* in¬ 
cludes agency process respecting the grant, renewal, denial, revoca¬ 
tion. suspension, annulment, withdrawal, limitation, amendment, 
modification, or conditioning of a license.” 



31 


“temporary license,” a “regular license,” a “permanent 
license.” 25 a “program test authorization,” a “modifica¬ 
tion of license,” or a “special service authorization”—the 
authorization in question must be viewed as a “license” of 
some sort. Otherwise a station operating by virtue of 
these special instruments would be broadcasting without a 
“license” in contravention of the Act, and the Commission 
would be exercising its regulatory functions by a non¬ 
licensing method not sanctioned by the Communications 
Act. University System of Georgia v. Carroll, supra . 

In the instant situation KOB is operating on 770 kilo¬ 
cycles by virtue of an instrument labelled a “Special Tem¬ 
porary Service Authorization” (Joint App. 46-48, 200). 
Without written application on its part, KOB received 
its first such authorization in 1941. This authorization has 
been extended thereafter at short intervals for an aggre¬ 
gate period now exceeding nine years. Since unlicensed 
use of radio channels is illegal and since a station’s broad¬ 
casting operations, to be legal, must be pursuant to a 
“license”, it follows that KOB’s “special service authori¬ 
zation” and resultant operation on 770 kilocycles, to have 
any semblance of legality, must be viewed as a license 
instrument of one kind or another—either a temporary 
“license” to operate on 770 kilocycles or a temporary and 
conditional “modification of [its regular] license” on 
1030 kilocycles. 2 ® 

23 Under the Communications Act no license for the operation of 
a broadcasting station “shall be for a longer term than three years” 
(Section 307(d)). 

26 The designation of special service authorizations as modifica¬ 
tions of licenses, rather than as new licenses, is probably the more 
correct classification, since they (a) may be issued only to existing 
licensees; (b) may not extend beyond the durations of the “regular 
license”; and (c) by their terms constitute an “addition” to the 
authorization contained in the regular license, which “except as 
herein expressly stated otherwise ... is to continue in full force 
and effect in accordance with the terms and conditions thereof and 
for the period therein specified” (Joint App. 47, 49, 201; PCC Rule 
1.325, 1RR 51:326). 
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Since the “special service authorization’’ is a “license”, 
whatever label it bears, the Commission’s authority to 
issue such an instrument is necessarily limited by the sub¬ 
stantive and procedural requirements laid down by Con¬ 
gress in the Communications Act of 1934, requirements 
which have been spelled out with no little precision by 
the courts since that date. Federal Communications Com¬ 
mission v. National Broadcasting Company, 319 U. S. 239 
(1943); Ashbacker v. Federal Communications Commis¬ 
sion, 326 U. S. 327 (1945); Albertson v. Federal Commu¬ 
nications Commission, App. D. C. , F. (2d) 
(No. 10,305, decided by this court May 22, 1950); WOW, 
Inc. v. Federal Communications Commission, App. 
D. C. , F. (2d) (No. 10,359, decided by this 
court July 19, 1950). These standards and procedures 
are designed to protect not only applicants for licenses 
but also prior licensees and competing applicants for the 
same facilities. Ashbacker v. Federal Communications 
Commission, supra. 

Among the safeguards specified in the Act, as spelled 
out by the courts, is a limitation [Section 312 (b)] on the 
Cortimission’s power to modify a previously issued license 
by the grant of a conflicting application “until the holder 
of such outstanding license or permit shall have been noti¬ 
fied in writing of the proposed action and the grounds or 
reasons therefor and has been given reasonable opportunity 
to show cause why such an order of modification should 
not issue.” Elsewhere the Act provides [Section 308(a) 
and 319(a)] that grants shall be made only “upon written 
application therefor” duly signed and verified by the ap¬ 
plicant. Johnston Broadcasting Co. v. Federal Commu¬ 
nications Commission, 85 App. D. C. 40, 175 F. (2d) 
351 (1949). Other sections of the statute require the 
Commission to provide for an “equitable distribution” of 
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radio facilities among the several states and communities 
[Section 307(b)] and to “encourage the larger and more 
effective use of radio in the public interest” [Section 
303(g)]. 

The Act establishes “public interest, convenience and 
necessity” as the touchstone for the exercise by the Com¬ 
mission of these licensing functions. Federal Communi¬ 
cations Commission v. Pottsville Broadcasting Co., 309 
U. S. 134 (1940); University System of Georgia v. CarroU, 
94 L. ed. 320 (Adv. Op.) (1950). “This criterion is not 
to be interpreted as setting up a standard so indefinite 
as to confer an unlimited power. . . . The requirement is 
to be interpreted by its context, by the nature of radio 
transmission and reception, by the scope, character and 
quality of services, and, where an equitable adjustment 
between States is in view, by the relative advantages in 
service which will be enjoyed by the public through the 
distribution of facilities.” Federal Radio Comm. v. Nel¬ 
son Bros. Bond & Mortgage Co., 289 U. S. 266, 285 (1933). 
Within that framework the Commission is free to exercise 
its expert judgment, but it cannot act unconstitutionally, 
arbitrarily, or capriciously, and it must proceed within 
the scope of the authority granted to it. WOKO , Inc. v. 
Federal Communications Commission, 80 App. D. C. 333, 
153 F. (2d) 623 (1945), rev’d on other grounds 329 TJ. S. 
223 (1946). 

The Commission cannot circumvent the aforementioned 
safeguards and requirements laid down by Congress by 
inventing new nomenclature. “The label is not impor¬ 
tant.” National Broadcasting Co. v. Federal Communi¬ 
cations Commission, 76 App. D. C. 238, 242, 132 F. (2d) 
545 (1942), aff’d 319 U. S. 239 (1943). Otherwise statu¬ 
tory safeguards contained in the statute could be nullified 
by the simple device of establishing special instruments 
of authorization. Instead of adhering to the licensing pro¬ 
cedures specified in the Act, the Commission could devise 
its own procedures. If it could permit one station to oper- 
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ate without a license, it could permit all 2300 standard 
broadcast stations in the United States to operate in like 
fashion. This it cannot do. The artifice of permitting 
licensed operation without issuing a license therefor has 
already been condemned by this Court. In Crosley Cor¬ 
poration v. Federal Communications Commission , 70 App. 
D. C. 312, 106 F. (2d) 833 (1939), cert. den. 308 U. S. 605 
(1940), this Court said (p. 315): 

“Appellant’s position, as summarized by its counsel, 
is stated in the question—Can the Commission call 
a license by another name and deprive appellant of 
tiie right of judicial review given it by Congress? 
Manifestly, the answer would have to be—It cannot— 
and this answer, in one form or another, we have nor. 
in other cases hesitated to make from time to time 
when circumstances required it and in such cases to 
admonish the Commission that its powers are limited 
and circumscribed by the Act of its creation and that 
in the exercise of these powers regard must always be 
had to the right of an applicant to notice and to a fair 
and full hearing, in which the evidence is received and 
! weighed, and thereafter to be apprised of the precise 
grounds on which the decision is made. Nor have we 
hesitated when occasion demanded to set aside the 
orders of the Commission when there was a denial of 
! these rights or when the action of the Commission 
could be fairly said, upon an inspection of the record, 

1 to show caprice or arbitrary action.” 27 


27 The Crosley case involved an application for a “special experi¬ 
mental authorization” under F. C. C. Rule 3.32 to operate with 
power in excess of that permitted under the Commission’s Rules, 
as part of a program of research and experimentation in higher- 
power broadcast operations. Unlike the case of special service 
authorizations, the Commission has specific authority under Section 
303(g) to “provide for experimental uses of frequencies.” The 
appeal was by Crosley from the Commission’s action refusing to 
extend the authorization. The Court held that since the authoriza¬ 
tion, by its terms, was temporary and could be terminated by the 
Commission at any time, Crosley was not aggrieved, having accepted 
it under those conditions. Cf. Federal Radio Com. v. Nelson Bros. 
B & M Co., 289 U. S. 266. 284-285 (1933). An additional dissimi¬ 
larity is that here the party complainant is an existing prior licensee 
adversely affected by the instrument granted by the Commission. 
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Viewing KOB’s special service authorization as a “li¬ 
cense” or “modification of license”—and to have any sem¬ 
blance of legality it must be so viewed—, we reach the 
question whether it -was issued to KOB pursuant to the 
licensing requirements of the Communications Act with 
adequate attention paid to the conflicting and prior rights 
of WJZ. To that question we now turn. 

n 

Viewed as a “License” or “Modification of License”, 
KOB’s Special Service Authorization Contravenes the 
Licensing Requirements of the Communications Act 

The Commission’s action, in extending KOB’s special 
service authorization notwithstanding WJZ’s protest, vio¬ 
lates fundamental requirements of the Communications 
Act. 

A. Section 312(b), and Related Decisions. —Appellant’s 
station is a Class I-A station. Under the Rules and 
Regulations of the Commission, it is the only station per¬ 
mitted to operate on its frequency at night, its primary 
service area is protected from objectionable interference 
from other stations on the same and adjacent channels 
and its secondary service area is protected from objection¬ 
able interference except from stations on adjacent chan¬ 
nels. 28 

This protection is part of its license. Under Section 
312(b) of the Communications Act, the Commission may 
modify a station’s license but only “if in the judgment 
of the Commission such action will promote the public in¬ 
terest, convenience and necessity” and not “until the 
holder of such outstanding license or permit shall have 
been notified in writing of the proposed action and the 
grounds or reasons therefor and have been given reason- 

28 FCC Rule 3.22(a) and 3.25(a), 1 RR 53:22(a), 25(a); see also 
Standards of Good Engineering Practice, 1 RR 81:4. 
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able opportunity to show cause why such an order of 
modification should not issue.” 29 

It has been established since the decision in Federal 
Communications Commission v. National Broadcasting 
Company, 319 U. S. 239 (1943), aff’g the decision of this 
Court in National Broadcasting Company v Federal Com¬ 
munications Commission, 76 App. D. C. 238, 132 F. (2d) 
545 (1942), that to subject a station to interference against 
which it is entitled to be protected is to modify its license. 
The Supreme Court there said that “to grant an applica¬ 
tion which would create interference on the channel given 
[KOA] was in fact and in substance to modify KOA’s 
license. This being so, Section 312(b) requires that it be 
made a party to the proceeding. We can accord no other 
meaning to the language of the proviso which requires 
that the holder of the license which is to be modified must 
have notice in writing of the proposed action and the 
grounds therefor and must be given a reasonable oppor¬ 
tunity to show cause vrhy an order of modification should 
not issue . . . licensee cannot show cause unless it is 
afforded opportunity to participate in the hearing, to offer 
evidence, and to exercise the other rights of party.” (319 
U. S. 245-246). 

Other holdings of this Court to the same effect, both 
prior to and subsequent to the KOA decision, are: Salz- 
man v. Stromberg-Carlson Telephone Manufacturing Co., 
60 App. D. C. 31, 46 F. (2d) 612 (1931) ; Courier-Journal 
Co. v. Federal Communications Commission, 60 App. D. C. 
33,46 F. (2d) 614 (1931); Westinghouse Electric and Man¬ 
ufacturing Co. v. Federal Radio Commission, 60 App. 

** Section 303(f) of the Act also provides "That changes in the 
frequency, authorized power, or in the times of operation of any 
station, shall not be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall determine that 
such changes will promote public convenience or interest or will 
serve public necessity or the provisions of this Act will be more 
fully complied with." 



37 


D. C. 92, 48 F. (2d) 461 (1931); L. B. Wilson, Inc. v. Fed¬ 
eral Communications Commission, 83 App. D. C. 176, 170 
F. (2d) 793 (1948); WJR, The Good Will Station v. Fed¬ 
eral Communications Commission, 84 App. D. C. 23, 174 
F. (2d) 248 (1948); and Albertson v. Federal Communi¬ 
cations Commission, App. D. C. , F. (2d) 
(1950), No. 10,305, decided by this Court May 22, 1950. 

The factual situation in the KOA case is closely analo¬ 
gous to that here presented. KOA was a Class I-A sta¬ 
tion. By virtue of its classification, it was the only sta¬ 
tion permitted to operate on its frequency at night. The 
order appealed from was the grant by the Commission 
of an application to another station to operate nighttime 
on KOA’s frequency. The decision held that such au¬ 
thorization modified KOA’s license in two respects; it 
resulted in a reclassification of KOA’s frequency from 
Class I-A to Class I-B and it created electrical interfer¬ 
ence after sunset in KOA’s secondary service area. KOB’s 
operation modifies WJZ’s license in these same two re¬ 
spects and, in addition, modifies it further by causing 
interference after sunset in 'W'JZ’s primary service area. 
(Joint App. 100-101) The only distinction between the 
two cases is that the modification of KOA’s license re¬ 
sulted from the grant of what was labelled a “license,” 
while here the modification results from the grant of what 
the Commission has termed a “special temporary sendee 
authorization.” This is a distinction without a difference. 

It is not without significance that intervenor’s special 
service authorization was originally granted prior to the 
decisions of this Court and of the Supreme Court in the 
KOA case and at a time when the Commission contended 
that a modification of another station’s license did not 
result from the grant of an application which caused ob¬ 
jectionable interference to that station within its protected 
contours. Matheson Radio Co., Inc., 8 FCC 397 (1940). 
Since then, the Commission has consistently recognized 
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that such an application cannot be granted without hearing 
where objectionable interference will be caused to an exist¬ 
ing station and that station demands a hearing. Lawrence 
Broadcasting Co ., 5 RR 920 (1949). The Commission has 
also applied similar principles to applications for special 
service authorizations where objectionable interference 
would be caused to an existing station. Iowa State College 
of Agriculture and Mechanic Arts, 10 FCC 407 (1944); 
Josh L. Horne, 5 RR 1420 (1950). The Horne case in¬ 
volved a factual situation substantially the same as that 
here presented. There Station WCEC sought a special 
service authorization to operate on 810 kilocycles, a clear 
channel, to which Station WGY is assigned as the dominant 
station. The proposed operation of WCEC would have 
caused objectionable interference to the secondary service 
area of WGY. In denying the application, the Commission 
said 

“A Class I station is designed to render service over 
a wide area and by means of its secondary service 
provide broadcast service to those rural areas which 
may not enjoy adequate primary service. It is ap¬ 
parent that the granting of this and similar applica¬ 
tions would result in an effective breakdown of the 
Commission’s allocation plan for clear channels which 
contemplates the protection of the secondary service 
areas of Class I stations. The general question of the 
! future utilization of the clear channels is now the 
subject of a rule-making proceeding in the Clear Chan¬ 
nel Hearing, Docket 6741. 

“In view of the above, favorable action upon the sub- 
1 ject application would involve not only a modification 
of WGY’s license without its consent but also a pre¬ 
judgment of matters which are at issue in the Clear 
Channel Hearing. As we have said repeatedly a piece- 
! meal decision of the Clear Channel Hearing cannot 
be permitted and the status quo with respect to clear 
' channels must be maintained until the conclusion of 
that proceeding.” 

The grants of the extensions of special service authori¬ 
zation also violate rules 1.382, 1.385, 1.387, 1.388 and 1.390 
(1 RR 51:382, 51:385, 51:387, 51:388 and 53:390), which 
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were adopted by the Commission in part to conform its 
procedures to the KOA decision. Rule 1.382 provides 
that an application will be granted without hearing where 
the application is “proper upon its face” and “where it 
appears from examination of the application and support¬ 
ing data” that a grant of the application would not in¬ 
volve “modification ... of any existing license” and 
would not “cause electrical interference to an existing sta¬ 
tion . . . within its normally protected contour.” Con¬ 
versely, rule 1.385 provides that an application will be des¬ 
ignated for hearing in the event its grant will result in the 
modification of an existing license or cause electrical in¬ 
terference to an existing station. Rule 1.387 provides 
that when an application is designated for hearing the 
Commission will on its own motion name as parties to the 
hearing any existing licensee who, if the application were 
granted, “would suffer electrical interference within its 
normally protected contour” or “whose license . . . would 
have to be modified.” In those cases where the Commis¬ 
sion has failed on its own motion to name as parties to a 
hearing any person entitled to be made a party under rule 
1.387, such persons are entitled to intervene by filing a 
petition therefor, as provided in rule 1.388. Further, under 
rule 1.390, where an application has been granted without 
hearing, a petition for reconsideration or for rehearing 
may be filed by any person who shows that he is an exist¬ 
ing licensee and that a grant of the application would re¬ 
quire the modification of his license or would cause inter¬ 
ference within his protected contour. 

It is clear, therefore, that the Commission’s actions here 
appealed from constitute an illegal modification of appel¬ 
lant’s license contrary to the provisions of Section 312(b) 
of the Communications Act and rules 1.382, 1.385, 1.387, 
1.388 and 1.390 of the Commission. 

B. Sections 307(a) and 309(a), and Related Decisions. 
—“In its action on licenses, the Commission is to be 
guided by what we [Supreme Court] have called the 
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4 touchstone * of ‘public convenience, interest or necessity’ 
University System of Georgia v. Carroll, 94 L. ed. 320, 
327 (Adv. Op.) (1950); Federal Communications Commis¬ 
sion v. Pottsville Broadcasting Co., 309 U. S. 134, 138 
(1940); National Broadcasting Company v. United States, 
319 U. S. 190, 216 (1943). Sections 307(a) and 309(a) 
provide that the Commission is not to issue a license unless 
it first determines that “public interest, convenience or 
necessity would be served by the granting thereof.’’ 

No such determination has been made in the instant 
cases. A hearing was held on KOB’s applications for con¬ 
struction permit and license on 770 kilocycles in January 
1945. No decision has yet been reached in that proceeding. 
Extensive hearings were likewise held in the Clear Channel 
Proceeding. Here again no decision has been announced- 
Instead, the Commission has merely concluded, arbitrarily 
and capriciously, that the special service authorization 
“should be permitted to continue until the problems raised 
by this case can be resolved;” that “until a final decision is 
reached ... any alternative assignment for KOB would nec¬ 
essarily be temporary in nature, and would only complicate 
what is alreadv an unsatisfactory situation” and that “in 

• m 

view of the very long delays which have already occurred in 
this case it does not appear that an immediate decision is of 
transcendent importance” (Joint App. 92-93). And these 
conclusions were reached despite the concurrent finding 
that “the present situation on 770 kc is highly undesirable 
and should be resolved.” (Joint App. 92.) They clearly 
do not constitute the determination required by Sections 
307(a) and 309(a) before a license may issue. 

Even if it be assumed that the issuance of the special 
service authorization to KOB constituted an “implied” 
finding that a grant thereof would serve “public interest, 
convenience or necessity”, such an ultimate finding with¬ 
out supporting basic facts is clearly inadequate under the 
adjudicated decisions. Saginaw Broadcasting Co. v. Fed- 
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eral Communications Commission, 68 App. D. C. 282,96 F. 
(2d) 554, 560 (1938), cert. den. 305 U. S. 613. There this 
Court said (p. 288): 

“We ruled in Missouri Broadcasting Corporation v. 
Federal Communications Commission, 68 App. D. C. 
154, 94 F. 2d 623, 1937, and again in Heitmeyer v. 
Federal Communications Commission, 68 App. D. C. 
180, 95 F. 2d 91, 1937, that findings of fact in the 
broad terms of public convenience, interest, or neces¬ 
sity, the criterion set up by Section 319(a) of the 
Act, were not sufficient to support an order of the 
Commission. We now rule that findings of fact, to 
be sufficient to support an order, must include what 
have been above described as the basic facts, from 
which the ultimate facts in the terms of the statutory 
criterion are inferred. It is not necessary for the 
Commission to recite the evidence, and it is not neces¬ 
sary that it set out its findings in the formal style and 
manner customary in trial courts. It is enough if the 
findings be unambiguously stated, whether in narra¬ 
tive or numbered form, so that it appears definitely 
upon what basic facts the Commission reached the 
ultimate facts and came to its decision.” 

The requirement that an order of an administrative 
agency be supported by findings of fact rests on sound 
constitutional doctrine, statutory provisions and court de¬ 
cisions. 2 Vom Baur, Federal Administrative Law, sec. 
550; Section 402(c) of the Communications Act, U. S. C. 
Title 47, §402(c); Section 8(b) of the Administrative Pro¬ 
cedure Act, U. S. C. Title 5, §1007(b); Saginaw Broadcast¬ 
ing Co. v. Federal Communications Commission, supra. 
Here the Commission has made no findings of fact, either 
basic or ultimate, and there is no evidence set forth in the 
orders from which the instant appeals are taken. “It has 
been made abundantly clear that the Commission must 
find not merely the ultimate facts but in addition the basic 
or underlying facts, and that the court examines the evi¬ 
dence not itself to make a finding for the Commission of 
either the basic or the ultimate facts and to ascertain 
whether or not the basic facts are properly supported.” 
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American Broadcasting Company, Inc. v. Federal Commu- 
nications Commission, S5 App. D. C. 343, 179 F. (2d) 
437 (1949). 

C. Sections 303(g) and 307(b), and Related Decisions. 
—The Commission’s action in granting KOB periodic ex¬ 
tensions of special service authorization to operate on 770 
kilocycles has also resulted in an avoidance by the Com¬ 
mission of the mandate contained in Section 307(b) of the 
Act that the Commission, “insofar as there is demand,l 
for the same . . . make such distribution of licenses, fre¬ 
quencies, hours of operation, and of power among the sev¬ 
eral states and communities as to provide a fair, efficient 
and equitable distribution of radio service to each of the 
same.” The special treatment which the Commission has 
accorded KOB on 770 kilocycles has artificially restricted 
the “demand” contemplated by Section 307(b). All ap¬ 
plications for operation on 770 kilocycles by applicants 
other than intervenor have been either dismissed or placed 
in the pending files, thereby denying to them the right to 
apply for the frequency while, at the same time, continuing 
intervenor’s unlawful operation thereon (Joint App. 86-88). 
The unequal treatment is further evidenced by the Com¬ 
mission’s action dismissing applications for fulltime use 
of all other Class I-A frequencies until decision is reached 
in the Clear Channel Proceeding, but excepting interven- 
or’s application because of what the Commission has clas¬ 
sified as an “anomalous situation” (Joint App. 87). By 
its recourse to “special service authorization” procedure, 
availaVe only to existing licensees, the Commission has 
further restricted “demand”. It is the clear intent of the 
Act, that if facilities are available to one, they should be 
available to all, and that where competing applications are 
filed the Commission should select the best qualified appli¬ 
cant after a comparative hearing. Ashbacker v. Federal 
Communications Commission, 326 TJ. S. 327 (1945); Fed¬ 
eral Communications Commission v. Sanders, 309 U. S. 470 
(1940). 
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A related function of the Commission under the Com¬ 
munications Act is to foster competition in the rendition of 
program service and to avoid wasteful duplication of fa¬ 
cilities by having the same programming available on two 
or more stations serving substantially the same area. “The 
‘ public interest ’ to be served under the Communications 
Act is thus the interest of the listening public in ‘larger 
and more effective use of radio.’ §303(g) . . . Facilities 
of radio are limited and therefore precious; they cannot 
be left to wasteful use without detriment to the public 
interest.” National Broadcasting Company v. United 
States, 319 U. S. 190, 216, (1943). 30 Appellant is a na¬ 
tional network and WJZ is its key station. Its clear chan¬ 
nel facilities are very limited when compared with those 
of National Broadcasting Company and Columbia Broad¬ 
casting System, other national networks. Intervenor’s 
present operation on 770 kilocycles deprives extensive 
rural areas of a source of appellant’s programs. It makes 
it necessary for those areas to depend on the uncertainties 
of skywave service from only one other station carrying 
appellant’s programs. In contrast, those same areas re¬ 
ceive as many as 13 NBC and 12 CBS secondary services 
(Joint App. 139-140). If any station is to be deprived of 
its skywave service, it should be one whose program service 
is among those most duplicated. Instead, the Commission, 
by refusing to consider Section 303(g) in extending KOB’s 
special service authorization, has arbitrarily and capri¬ 
ciously deprived appellant of the most important of its 
few secondary services. Ironically, KOB broadcasts NBC 
programs, the program service most duplicated in both 
WJZ’s and KOB’s service areas. 

30 See also Report on Chain Broadcasting, FCC Order No. 37, 
Docket No. 5060 (1941); Western Broadcast Co., 3 FCC 179, 187 
(1936); Radio Corporation of America, 10 FCC 212, 213 (1943). 
In its Report on Chain Broadcasting, the Commission said “It would 
be wasteful duplication of service for a network simultaneously to 
send identical programs to stations whose service areas approxi¬ 
mately coincide.” (p. 58) 
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Furthermore, the Commission’s apparent solicitude for 
KOB through the past nine years has resulted not only in 
a violation of the Communications Act but also a complete 
disregard of its own rules and regulations. For example, 
Rule 3.24 (1 RR 53:24) expressly requires an applicant, 
in order to obtain a new or changed facility, to show (i) 
that the proposed operation will tend to effect a fair, effi¬ 
cient and equitable distribution of radio service among 
the several States and communities; (ii) that objectionable 
interference will not be caused to existing stations or that 
if interference will be caused the need for the proposed 
service outweighs the service which will be lost by reason 
of such interference; (iii) that the facilities sought are 
subject to assignment as requested under the rules and 
regulations of the Commission, and that (iv) public in¬ 
terest, convenience and necessity will be served by making 
the grant. Cf. Albertson v. Federal Communications Com¬ 
mission , App. D. C. , F. (2d) (1950), No. 10,305, 

decided by this Court May 22,1950. No such showing has 
been made or attempted by KOB. Instead, it has admitted 
that its operation is contrary to the Commission’s rules 
and that it deprives WJZ of its entire secondary service 
area (supra, p. 12). 

The Commission’s action in flagrantly disregarding the 
requirements of the Communications Act and its own rules 
is further highlighted by its singular rulings in this par¬ 
ticular case. Although administrative agencies are not 
bound by the doctrine of stare decisis , failure to reach the 
same results in similar factual situations, is evidence of 
arbitrary and capricious action. As heretofore pointed out 
Commission practice is to deny applications for special 
service authorizations where objectionable interference 
would be caused to existing licensees. Josh L. Horne , 5 
RR 1420 (1950); see also KLKC, Parsons, Kansas, FCC 
Public Notice 44912 (January 5,1950); and KPRS, Olathe, 
Kansas, FCC Public Notice 51165 (July 6, 1950). Not¬ 
withstanding such practice it has proceeded on an en- 
tirelv different basis here. 
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D. Inadequacy of Commission’s Explanation for Cir¬ 
cumventing Licensing Procedures. —The only explanation 
ever advanced by the Commission for its unusual action in 
placing KOB on 770 kilocycles under a special service au¬ 
thorization, without a prior hearing and adjudication, is 
that contained in its orders of November 25,1941 and Janu¬ 
ary 6,1942, denying the pre-war petitions for rehearing of 
the initial special sendee authorization and the first ex¬ 
tension thereof, wherein the identical statements appear, 
without benefit of reference to a specific section of the Com¬ 
munications Act, that 4 4 the Commission has power under 
the Communications Act of 1934 to ascertain by actual 
operation on a temporary basis what facilities to be used 
by Station KOB on a regular basis would best serve public 
interest, convenience and necessity” (Joint App. 57-59). 81 

The record shows that any purpose which may have 
been served by KOB’s operation oh 770 kilocycles on a 
temporary basis as a means of determining what frequency 
it could use best on a regular basis was terminated in the 
early war years, when the Commission ceased making 
measurements on 770 kilocycles (supra, p. 11). The 
record also shows that the extensions of special service 
authorization which were granted since at least August 9, 
1946 were made because the Commission elected not to 
reach a decision on what facilities should be assigned to 
KOB on a permanent basis until it first decides the Clear 
Channel Proceeding (supra, pp. 18, 20, 21). It further 

31 KOB’s original special service authorization on 770 kilocycles 
was for 47 days and the first extension was for 40 days (Joint App. 
57-58). The January 6, 1942 order denying the second petition for 
rehearing referred to the authorization as “ending in no event 
later than January 9, 1942.” 

It is not without significance that the Commission’s actions deny¬ 
ing the petitions were made prior to the decisions of the Supreme 
Court in the KOA and Ashbacker cases, when the Commission be¬ 
lieved that its statutory powers over the grant and denial of appli¬ 
cations were much broader than those decisions allowed. Federal 
Communications Commisison v. National Broadcasting Company, 
319 U. S. 239 (1943); Ashbacker v. Federal Communications Comr 
mission, 326 U. S. 327 (1945). 
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shows the purpose of the Commission to continue the spe¬ 
cial service authorization for the statutory three years max¬ 
imum period for permanent licenses, subject only to the con¬ 
dition that it may be terminated earlier when and if final 
decision is reached in the Clear Channel Proceeding. Thus 
the appeals herein do not necessarily place in issue the 
legality of a temporary operation of short duration for 
the purpose for which the pre-war authorizations allegedly 
were granted, and where mother station’s license is not 
modified because of interference from the operation. 

Despite the foregoing, the Commission in all probability 
will endeavor to defend its issuance of the extensions of 
special service authorization to KOB, without a prior hear¬ 
ing and adjudication, on the ground that the grant is 44 tem¬ 
porary’ ’ and “conditional” and that the Commission has 
wide discretion under sections 4(i) and 303(r) of the Com¬ 
munications Act. Section 4(i) authorizes the Commission 
to “make such rules and regulations, and issue such orders, 
'not inconsistent with this Act, as may be necessary in the 
execution of its functions.” Similarly, 303(r) is an authori¬ 
zation to 44 make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions of this 
Act.” These are the usual rule-making clauses which give 
administrative agencies the power to issue regulations to 
44 fill up the details.” United States v. Grimaud, 220 XT. S. 
506 (1911): United States v. Shreveport Grain and El. Co., 
287 T T . S. 77 (1932). The limits of the power conferred 
pursuant to these provisions are well settled—they may 
not extend a statute or subvert or modify its provisions. 
Morrill v. Jones, 106 U. S. 466 (1883); Campbell v. Galeno 
Chemical Co., 281 TJ. S. 599 (1930). To the extent, there¬ 
fore, that Sections 4(i) and 303(r) authorize the Commis¬ 
sion to issue temporary and conditional licenses, such au¬ 
thorizations cannot extend or modify the provisions of 
Sections 307, 308, 309, 312 and 319 governing the issuance 
and modification of licenses, or circumvent the require- 
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ments of those sections. University System of Georgia v. 
Carroll, 94 L. ed. 320, 328 (Adv. Op.) (1950). 

The Commission may further seek to justify the special 
service authorization granted to KOB by contending that, 
in its rules and application form, it has freed itself of 
the restrictive requirements of the aforementioned sec¬ 
tions of the Communications Act. The application form, 
for a special service authorization in line with Rule 1.325 
(1 RR 51:325), concludes as follows: 

“The applicant hereby represents that in filing this 
application, no request is made for a construction per¬ 
mit, radio station license, renewal of an existing radio 
station license, or modification of an existing radio 
station license, within the meaning of sections 307, 308, 
309 or 319 of the Communications Act of 1934, as 
-amended, and agrees that this application is filed sub¬ 
ject to the following express conditions: (1) The in¬ 
strument of authorization herein requested will be is¬ 
sued on a temporary basis only, in no event for a serv¬ 
ice or a term other or beyond that authorized under 
the existing radio station license to the applicant . . . 
and will be subject to cancellation by the Commission 
at any time without notice or hearing. . . 

For present purposes we may assume that a person who 
applies for and operates under such an authorization may 
be estopped to challenge the Commission’s authority to 
exact these conditions. Federal Radio Comm, v. Nelson 
Bros. B. & M. Co., 289 U. S. 266 (1933); Crosley Corpora¬ 
tion v. Federal Communications Commission, 73 App. D. 
C. 312, 106 F. (2d) 833 (1938), cert. den. 30S U. S. 603 
(1940). Nor need we challenge here the Commission’s 
authority to grant a special service author!ztaion where no 
objectionable interference will be caused to other licensees. 
But certainly existing licensees “aggrieved”by the 
grant of such a special service authorization are not pre¬ 
cluded from contesting the right of the Commission, by 
fiat and without a hearing or adjudication, to modify their 
previously issued and outstanding licenses, in complete dis¬ 
regard of substantive and procedural requirements laid 
down by Congress in the Communications Act. The Com¬ 
mission cannot lift itself by its own bootstraps. 
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In short, the Commission’s actions in this case make 
timely this Court’s admonition in Ueitmeyer v. Federal 
Communications Commission, 68 App. D. C. 180, 95 F. (2d) 
91 (1937) that “Proper administration of the law by 
governmental agencies such as the Communications Com¬ 
mission requires careful observance of the procedures es¬ 
tablished by Congress. For the protection of the people 
generally, to say nothing of the agencies themselves, con¬ 
venience of administration cannot be permitted to justify 
non-compliance with the law, or the substitution of fiat for 
adjudication.” 

m 

Since KOB’s Special Service Authorization Contravenes 
the Licensing Requirements of the Act, It Is Void 

The Commission's actions granting the extensions of spe¬ 
cial service authorizations herein appealed from are “out 
of harmony” and in conflict with the provision of Sections 
303, 307, 308, 309, 312, and 319 of the Communications 
Act. Therefore, the authorization is “a mere nullity.” 
Manhattan General Equipment Co. v. Commissioner of In¬ 
ternal Revenue, 297 U: S. 129, 134 (1936). “It is enough 
to say that ... if the Commission exceeded its authority, 
the permit and its renewal were wholly void.” Crosley 
Corporation v. Federal Communications Commission, 70 
App. D. C. 312, 315, 106 F. (2d) 833 (1939), cert. den. 308 
r. S. 605 (1940). As this Court said in Monocacy Broad¬ 
casting Co. v. Prall, 67 App. D. C. 176, 90 F. (2d) 421 
(1937) with respect to its decision in Salzman v. Strom- 
hcrg-Carlso-n, 60 App. D. C. 31, 46 F. (2d) 612 (1931) 
supra: “In that case the company was an existing licensee 
and the terms of its unconditional license had been changed 
by the Commission during a license period without notice 
to the licensee and without a hearing or an opportunity 
to the licensee to be heard. The opinion of this Court in 
that case was that the ruling of the Commission was not 
simply erroneous, but was void.” 
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A decision by this Court that nine years of unauthorized 
operation by KOB on 770 kilocycles must terminate until 
procedures laid down by Congress have been complied 
with will work no great hardship on KOB. That station 
still holds a “regular” license on 1030 kilocycles and would 
return to that frequency if the special service authoriza¬ 
tion is held void. 

CONCLUSION 

It has been shown that the Commission’s action extend¬ 
ing KOB’s special service authorization contravenes the 
licensing requirements of the Communications Act, the 
Commission’s Rules, and pertinent court decisions. It fol¬ 
lows that the actions complained of should be reversed. 
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Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 

Andrew G. Haley 

James A. McKenna, Jr. 

Vernon L. Wilkinson 
Second Floor, Duryea Build¬ 
ing 

1101 Connecticut Avenue, 
N.W. 

Washington 6, D. C. 

Attorneys for Appellants 

August 15,1950. 


i 



50 


APPENDIX 

Pertinent sections of the Communications Act of 1934, 
as amended, 4S Stat. 1064, 47 U. S. C. secs. 301, 303(g), 
307(a), (b) and (d), 308(a) and (b), 309(a) and (b), 312(b), 
319(a) and (b) provide as follows: 

Sec. 301. It is the purpose of this Act, among other 
things, to maintain the control of the United States 
over all the channels of interstate and foreign radio 
1 transmission; and to provide for the use of such chan- 
' nels, but not the ownership thereof, by persons for 
limited periods of time, under licenses granted by Fed¬ 
eral authority, and no such license shall be construed 
to create any right, beyond the terms, conditions, and 
periods of the license. No person shall use or operate 
any apparatus for the transmission of energy or 
1 communications or signals by radio (a) from one 
place in any Territory or possession of the United 
States or in the District of Columbia to another place 
in the same Territory, possession, or district; or (b) 
from any State, Territory, or possession of the United 
States, or from the District of Columbia to any other 
State, Territory, or possession of the United States; 
or (c) from any place in any State, Territory, or pos¬ 
session of the United States, or in the District of Co- 
* lumbia, to any place in any foreign country or to any 
vessel; or (d) within any State when the effects of 
such use extend beyond the borders of said State, or 
1 when interference is caused by such use or operation 
with the transmission of such energy, communications, 
or signals from within said State to any place beyond 
its borders, or from any place beyond its borders to 
any place within said State, or with the transmission 
or reception of such energy, communications, or sig- 
1 nals from and/or to places beyond the borders of said 
1 State; or (e) upon any vessel or aircraft of the United 
States; or (f) upon any other mobile stations within 
the jurisdiction of the United States, except under 
and in accordance with this Act and with a license 
in that behalf granted under the provisions of this 
Act. 

Sec. 303. (g) Study new uses for radio, provide 
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for experimental uses of frequencies, and generally 
encourage the larger and more effective use of radio 
in the public interest; 

Sec. 307. (a) The Commission, if public convenience, 
interest, or necessity will be served thereby, subject 
to the limitations of this Act, shall grant to any ap¬ 
plicant therefor a station license provided for by this 
Act. 

(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same. 

(d) No license granted for the operation of a 
broadcasting station shall be for a longer term than 
three years and no license so granted for any other 
class of station shall be for a longer term than five 
years, and any license granted may be revoked as here¬ 
inafter provided. Upon the expiration of any license, 
upon application therefor, a renewal of such license 
may be granted from time to time for a term of not 
to exceed three years in the case of broadcasting li¬ 
censes and not to exceed five years in the case of 
other licenses, but action of the Commission with ref¬ 
erence to the granting of such application for the re¬ 
newal of a license shall be limited to and governed 
by the same considerations and practice which affect 
the granting of original applications. 

Section 308. (a) The Commission may grant li¬ 

censes, renewal of licenses, and modification of licenses 
only upon written application therefor received by it: 
Provided, however, That in cases of emergency found 
by the Commission, licenses, renewals of licenses, and 
modifications of licenses, for stations, on vessels or 
aircraft of the United States, may be issued under 
such conditions as the Commission may impose, with¬ 
out such formal application. Such licenses, however, 
shall in no case be for a longer term than three months: 
Provided further, That the Commission may issue by 
cable, telegraph, or radio a permit for the operation 
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of a station on a vessel of the United States at sea, 
effective in lieu of a license until said vessel shall 
return to a port of the continental United States. 

(b) All such applications shall set forth such facts 
as tie Commission by regulation may prescribe as to 
the citizenship, character, and financial, technical, and 
other qualifications of the applicant to operate the sta¬ 
tion; the ownership and location of the proposed sta¬ 
tion and of the stations, if any, with which it is pro¬ 
posed to communicate; the frequencies and the power 
desired to be used; the hours of the day or other pe¬ 
riods of time during which it is proposed to operate 
the station; the purposes for which the station is to 
be used; and such other information as it may re¬ 
quire. The Commission, at any time after the filing 
of such original application and during the term of 
any such license, may require from an applicant or 
licensee further written statements of fact to enable 
it to determine whether such original application 
should be granted or denied or such license revoked. 
Such application and/or such statement of fact shall 
be signed by the applicant and/or licensee under oath 
or affirmation. 

Sec. 309. (a) If upon examination of any applica¬ 
tion for a station license or for the renewal or modi¬ 
fication of a station license the Commission shall de¬ 
termine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall au¬ 
thorize the issuance, renewal, or modification thereof 
in accordance with said finding. In the event the 
Commission upon examination of any such application 
does not reach such decision with respect thereto, it 
shall notify the applicant thereof, shall fix and give 
notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be 
heard under such rules and regulations as it may pre¬ 
scribe. 

(b) Such station licenses as the Commission may 
grant shall be in such general form as it may pre¬ 
scribe, but each license shall contain, in addition to 
other provisions, a statement of the following condi¬ 
tions to which such license shall be subject: 

(1) The station license shall not vest in the licensee 
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any right to operate the station nor any right in the 
use of the frequencies designated in the license be¬ 
yond the term thereof nor in any other manner than 
authorized therein. 

(2) Neither the license nor the right granted there¬ 
under shall be assigned or otherwise transferred in 
violation of this Act. 

(3) Every license issued under this Act shall be 
subject in terms to the right of use or control con¬ 
ferred by section 606 hereof. 

Sec. 312. (b) Any station license hereafter granted 
under the provisions of this Act or the construction 
permit required hereby and hereafter issued, may be 
modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the 
public interest, convenience, and necessity, or the pro¬ 
visions of this Act or of any treaty ratified by the 
United States will be more fully complied with: Pro¬ 
vided, however, That no such order of modification 
shall become final until the holder of such outstanding 
license or permit shall have been notified in writing of 
the proposed action and the grounds or reasons there¬ 
for and shall have been given reasonable opportunity 
to show cause whv such an order of modification should 
not issue. 

Sec. 319. (a) No license shall be issued under the 
authority of this Act for the operation of any station 
the construction of which is begun or is continued after 
this Act takes effect, unless a permit for its construc¬ 
tion has been granted by the Commission upon writ¬ 
ten application therefor. The Commission may grant 
such permit if public convenience, interest, or neces¬ 
sity will be served by the construction of lie station. 
This application shall set forth such facts as the 
Commission by regulation may prescribe as to the citi¬ 
zenship, character, and the financial, technical, and 
other ability of the applicant to construct and operate 
the station, the ownership and location of the proposed 
station and of the station or stations with which it is 
proposed to communicate, the frequencies desired to 
be used, the hours of the day or other periods of 
time during which it is proposed to operate the sta- 
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tion, the purpose for which the station is to be used, 
the type of transmitting apparatus to be used, the 
i power to be used, the date upon which the station is 
expected to be completed and in operation, and such 
other information as the Commission may require. 
Such application shall be signed by the applicant under 
oath or affirmation. 

(b) Such permit for construction shall show spe- 
i cificallv the earliest and latest dates between which 
the actual operation of such station is expected to 
begin, and shall provide that said permit will be auto¬ 
matically forfeited if the station is not ready for oper¬ 
ation within the time specified or within such further 
time as the Commission may allow, unless prevented 
by causes not under the control of the grantee. The 
rights under any such permit shall not be assigned or 
otherwise transferred to any person without the ap- 
i proval of the Commission. A permit for construction 
shall not be required for Government stations, amateur 
stations, or stations upon mobile vessels, railroad roll¬ 
ing stock, or aircraft. Upon the completion of any 
station for the construction or continued construction 
of which a permit has been granted, and upon it being 
! made to appear to the Commission that all the terms, 

I conditions, and obligations set forth in the application 
and permit have been fully met, and that no cause or 
i circumstance arising or first coming to the knowledge 
of the Commission since the granting of the permit 
would, in the judgment of the Commission, make the 
operation of such station against the public interest, 
the Commission shall issue a license to the lawful 
holder of said permit for the operation of said station, 
i Said license shall conform generally to the terms of 
said permit. 

Pertinent sections of the Commission’s Rules and Reg¬ 
ulations read as follows (1 R.R. 53:21(a), 22(a) and (b), 
25(a) and (b): 

Sec. 3.21(a). Clear channel. A clear channel is one 
on which the dominant station or stations render serv¬ 
ice over wide areas and which are cleared of objection- 
able interference within their primary service areas 
and over all or a substantial portion of their secondary 
service areas. 
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Sec. 3.22 (a) Class I station.—A Class I station 
is a dominant station operating on a clear channel 
and designed to render primary and secondary service 
over an extended area and at relatively long distances. 
Its primary service area is free from objectionable 
interference from other stations on the same and ad¬ 
jacent channels and its secondary service area free 
from interference, except from stations on the adjacent 
channel, and from stations on the same channel in 
accordance with the channel designation in § 3.25 or in 
accordance with the Engineering Standards of Allo¬ 
cation. The operating power shall be not less than 10 
kilowatts nor more than 50 kilowatts. (Also see 
§ 3.25(a) for further power limitation.) 

(b) Class II station. A Class II station is a sec¬ 
ondary station which operates on a clear channel (see 
§ 3.25) and is designed to render service over a pri¬ 
mary service area which is limited by and subject to 
such interference as may be received from Class I 
stations. A station of this class shall operate with 
power not less than 0.25 kilowatts nor more than 50 
kilowatts. Whenever necessary, a Class II station 
shall use a directional antenna or other means to avoid 
interference with Class I stations and with other Class 
II stations, in accordance with the Engineering Stand¬ 
ards of Allocation. 

Sec. 3.25 (a) To each of the channels below there 
will be assigned one Class I station and there may be 
assigned one or more Class II stations operating lim¬ 
ited time or daytime only: 640, 650, 660, 670, 700, 720, 
750, 760, 770, 780, 820, 830, 840, 870, 880, 890, 1020, 
1040, 1100, 1120, 1160, 1180, 1200, and 1210 kilocycles. 
The power of the Class I stations on these channels 
shall not be less than 50 kilowatts. 

(b) To each of the channels below there may be 
assigned Class I and Class II stations: 680, 710, 810, 
850, 940, 1000, 1030, 1060, 1070. 1080, 1090, 1110, 1130, 
1140, 1170, 1190, 1500, 1510, 1520, 1530, 1550, and 1560 
kilocycles. 
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INTER VENOR’S QUESTIONS PRESENTED. 

Appellant’s questions presented are for the most part 
mere generalities which ignore the relationship between 
the Commission’s action herein and the subject matter en¬ 
trusted to it by the Act. By ignoring all concrete consider¬ 
ations appellant’s questions tend to reduce the issues to 
mere abstractions devoid of all reality. Intervenor, there¬ 
fore, is compelled to restate these questions as follows: 

1. Whether a valid agreement by appellant with inter¬ 
venor that appellant would not protest extensions of inter¬ 
venor’s Special Service Authorization pending certain liti¬ 
gation which has not been concluded precludes appellant 
from making such protest, and, therefore, requires a dis¬ 
missal of the instant appeals? 

2. Whether appellant has standing now under Section 
402(c) of the Act to appeal an action of the Commission 
taken in October, 1941? 

3. Whether a licensee, having full knowledge of resulting 
interference at the time of the original issuance of an au¬ 
thorization to another licensee, has, in the absence of change 
in those conditions, the right under Section 312(b) to a 
hearing on each subsequent renewal of the authorization 
causing such interference, where the licensee suffering the 
interference waived such right by failing to exhaust the 
steps provided for by the Act at the time of the original 
grant? 

4. Whether the Commission, in the event of an unavoid¬ 
able and necessary conflict between a subsequent treaty and 
certain procedural requirements of the Act, has the author¬ 
ity to adopt regulations under the comprehensive powers 
delegated to it by Section 303 (r) providing for temporary 
operations to an extent necessary to avoid such conflict? 
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pursuant to Section 312(b) of the Act to which 
it might have been otherwise entitled on the orig¬ 
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IV. The Commission was entitled to act on inter¬ 
venorapplication for an extension of its spe¬ 
cial service authorization without a hearing pur¬ 
suant to Section 309(a) of the Act in view of the 
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might have otherwise had to a hearing thereon 
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COUNTER-STATEMENT OF THE CASE. 

In view of the somewhat lengthy and complicated his¬ 
torical and technical background of the instant controversy, 
intervenor finds that it is more desirable from both the 
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viewpoint of brevity and clarity to supply the omissions in 
appellant’s statement of facts by completely restating the 
facts of the case rather than to attempt by detailed refer¬ 
ence and specification to correct or supply the substantial 
omissions in appellant’s statement. 

A. Pre-NARBA Period (1928 to 1941). 

Radio Station KOB operates at Albuquerque, New Mex- 
ica, a city of 35,000 population (1940 Census) located in the 
fourth largest state of the Union in the heart of the 
sparsely-settled Rocky Mountain Region. Radio Station 
WJZ operates at New York City, New York, in the most 
densely-populated area of the United States. 

In 1928 the Federal Radio Commission, predecessor to 
appellee, set aside certain frequencies to be used for un¬ 
duplicated operation at night for the purpose of rendering 
broadcast service to extended rural and sparsely settled 
areas. These frequencies became known as clear-channel 
frequencies. Both WJZ and KOB w*ere assigned to clear- 
channel frequencies in 1928 and have continuously operated 
on this type of frequency since that date. 

The designation of certain frequencies as clear-channel 
frequencies was continued by the Appellee, but in 1939 some 
were set aside for limited nighttime duplication and others 
w*ere left in their unduplicated status, the dominant sta¬ 
tions on the latter group being called Class I-A stations 
and on the former, Class I-B stations. Under this redefini¬ 
tion of clear-channel stations, KOB received the status of a 
Class I-B station and WJZ the status of a Class I-A sta¬ 
tion. (J. App. 147.) 

The distinction between Class I-A and Class I-B stations 
rests primarily in the extent of protection accorded their 
rural-service areas and in the permissible minimum power 
of each. Class I-A stations are normally protected at night 
from interference from other stations operating on the 
same channel within the entire United States whereas Class 
IJB stations are normally protected only within their pri- 
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maiy and secondary service areas which in non-directional 
operation usually extends to a distance of approximately 
750 miles in all directions. Class I-A stations must operate 
with 50 kw power whereas Class I-B stations may be au¬ 
thorized to operate with power varying between 10 kw. 
and 50 kw. 

The only other stations that are allowed to operate on 
clear-channels are Class II stations which may operate lim¬ 
ited time only on Class I-A channels and unlimited time on 
Class I-B channqjs. This class of station must protect Class 
I-B stations at night from interference within the latter’s 
normally protected contours. Class II stations have no sec¬ 
ondary service area since they are subject to interference 
within their primary service area from Class I stations and 
their service area is generally limited to urban areas and 
rural areas immediately contiguous thereto. 

At the beginning of the year 1941, two Class I-A stations 
and one Class I-B station were assigned to and operating in 
the eight sparsely-settled states that comprise the broad 
expanses of the Rocky Mountain Region. (J. App. 153) At 
the same time three Class I-A stations and two Class I-B 
stations were assigned to and operating in the relatively 
small confines of New York City. (J. App. 153) In addi¬ 
tion, Class I stations were assigned to Philadelphia, Balti¬ 
more, Washington, Richmond, Pittsburgh, Wheeling, Cleve¬ 
land, Cincinnati, Fort Wayne, Detroit, Schenectady, Roch¬ 
ester, Buffalo, Hartford and Boston. KOB was one of the 
three Class I stations assigned to the Rocky Mountain Re¬ 
gion and WJZ was one of the five such stations assigned to 
New York City. (J. App. 153) 

KOB was first established at Las Cruces, New Mexico, by 
a state-owned educational institution, was moved to Albu¬ 
querque in 1932, and the ownership was transferred in 1936 
to the present licensee, a privately-owned corporation with 
no other standard broadcast interests. (J. App. 146) WJZ 
for many years has been licensed to national radio net¬ 
works, first to the National Broadcasting Company and now 
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to the American Broadcasting Company, appellant, both of 
which networks have and have had many affiliated stations 
located throughout the United States in addition to other 
stations directly owned and operated by them. Appellant 
is engaged in originating broadcast programs for distribu¬ 
tion over its nation-wide network of owned and affiliated 
stations, which includes WJZ. 

Prior to March 29, 1941, WJZ for many years had oper¬ 
ated on the frequency 760 kc with 50 kw power employing a 
non-directional antenna. (J. App. 147) No other station 
was authorized to operate on 760 kc at night. (J. App. 123) 

I From 1928 to March 29,1941, KOB operated on the dear- 
channel frequency 1180 kc with power authorizations vary¬ 
ing between 10 and 20 kw. (J. App. 147) On May 7, 1940, 
the Commission granted a construction permit to KOB to 
increase its power to 50 kw on the frequency 1180 kc em¬ 
ploying a non-directional antenna. (J. App. 12-13) No 
other station was authorized to operate on 1180 kc at night. 

Upon the granting of the permit in May, 1940, KOB 
commenced the construction of its 50 kw plant, but had not 
fully completed the same by March 29, 1941, when the re¬ 
allocation of assignments to United States stations in ac¬ 
cordance with NARBA was required to be effected. (J. App. 
12-13,148) 

B. The NARBA Problem. 

The North American Regional Broadcasting Agreement 
(hereinafter referred to as NARBA) is an international 
agreement entered into by the governments of the United 
States, Cuba, Mexico, Canada, Haiti and the Dominican Re¬ 
public to run, by its original terms, for a period of five 
years commencing on March 29, 1941. (J. App. 14-18) Its 
purpose was “to regulate and establish principles covering 
the use of the standard broadcast band in the North Ameri¬ 
can Region so that each country may make the most effec¬ 
tive use thereof with the minimum technical interference 
between broadcast stations.” TJ. S. Treaty, Ser. No. 962, 
Dept, of State, 1937. 



5 


NARBA was extended, in modified form, by an Interim 
Agreement (Modus Vivendi), signed by the various gov¬ 
ernments on February 25,1946, for a period of three years 
from March 29, 1946. U. S. Treaties and other Inter¬ 
national Acts , Ser. No. 1553, Dept, of State, 1946. An effort 
was made to secure an agreement to extend NARBA and 
the Interim Agreement beyond March 29, 1949, pending 
negotiations of the Third North American Regional Broad¬ 
casting Agreement at Montreal, Quebec, Canada, but the 
Republic of Cuba would not agree to such extension. The 
Third North American Regional Broadcasting Conference 
commenced at Montreal on September 13, 1949, and re¬ 
cessed December 9, 1949. Negotiations were resumed in 
Washington on September 6,1950. 

Pursuant to NARBA the United States surrendered the 
use of five clear channel frequencies for the use of Cuba 
and Mexico, which in turn required a reassignment of many 
United States stations to different frequencies. (J. App. 17, 
148) It was the expectation and intention of this govern¬ 
ment to accomplish such reallocations without loss of rural 
service in the United States. (J. App. 148) 

On September 11, 1940, the Commission made public a 
reallocation of United States stations which it proposed be 
effected on March 29, 1941, to conform the assignments in 
this country to the requirements of NARBA and invited all 
licensees or applicants affected thereby to file an expression 
of views with respect thereto on or before October 15,1940. 
The proposed reallocation provided for the assignment of 
KOB to 1030 kc as a Class II station and WJZ to 770 kc as 
a Class I-A station. Radio Station WBZ, Boston, Massa¬ 
chusetts, theretofore a Class I-A station, was also assigned 
to 1030 kc but as a Class I-B station. (J. App. 14-21) 

Within the time required by the Commission’s notice, 
KOB filed an Expression of Views objecting to the pro¬ 
posed change of KOB from a Class I-B to a Class II sta¬ 
tion. (J. App. 22-24) Its objections were based upon the 
contentions that a fair, efficient and equitable distribution 
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of Class I stations to the Rocky Mountain Region and the 
pilblic interest required the continuance of KOB as one of 
the three Class I facilities assigned to the Region instead 
of reducing such facilities from three to two. KOB also 
pointed out that it had partially completed the construction 
of its 50 kw plant pursuant to Commission authorization 
expressly designating it as a Class I station; that if KOB 
were to reduced to a Class II station serving only the small 
urban area of Albuquerque, New Mexico, the further sub¬ 
stantial expenditures necessary to complete construction 
were not justified and that the treaty did not directly or in¬ 
directly require the reduction of KOB to a Class II status 
but on the contrary permitted the United States Govern¬ 
ment to continue it as a Class I station. (R. 1669-1678) 

Commission representatives handling NARBA matters 
informed KOB representatives that the Commission, by its 
proposed reallocation, did not intend to permanently re¬ 
duce KOB to a Class II status but fully intended it to be 
accorded Class I-B status on 1030 kc as soon as measure¬ 
ments were taken to show that KOB did not in fact receive 
substantial objectionable interference within its normally- 
protected service area as a Class I-B Station. (J. App. 53- 
57, 148) Such measurements were taken by KOB in De¬ 
cember, 1940. In addition, measurements were taken on 
Station WCAU, a Class I-A station assigned to and oper¬ 
ating in Philadelphia, Pennsylvania, which the reallocation 
proposed to assign to the frequency 1200 kc. (J. A. 22-24, 
53-57) (R. 1679-1681) 

The measurements, contrary to expectations, showed that 
KOB, operating on 1030 kc, would receive interference 
throughout its secondary service area but, operating on 
1200 kc, it would not receive substantial interference 
within its secondary service area. (J. App. 22-24, 53-57, 60- 
63) After examination of these measurements, representa¬ 
tives of the Commission advised KOB that KOB would be 
given Class I-B status on 1200 kc. (J. App. 53-57, 149) 
KOB thereupon proceeded with the construction of its 50 
kw plant. (J. App. 53) 
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In January, 1941, Engineering Conferences among the 
NARBA signatories were held in Washington, D. C., for the 
purpose of obtaining final agreement on the reallocations 
to be effected on March 29, 1941, by all parties to the 
Treaty. In the course of these conferences, the Govern¬ 
ment of Mexico objected to the assignment of Class I-A 
Station WOAI to the frequency 1210 kc at San Antonio, 
Texas, on the grounds that it would cause adjacent channel 
interference to Mexico’s Class I-A station operating on 
1220 kc at Mexico City, D. F. To meet this objection, 
United States representatives agreed to shift WOAI to 
1200 kc. and WCAU, Philadelphia, to 1210 kc. Since the 
assignment of 1210 kc to Albuquerque would be equally ob¬ 
jectionable to the Mexican Government as the initial San 
Antonio assignment, it became impossible to finally assign 
KOB to the same frequency as WCAU. (J. App. 149-150, 
53-57, 60-63) 

Shortly after the close of Engineering Conferences and 
on February 4,1941, the Commission gave formal notice to 
KOB that its pending application for renewal on 1180 kc 
would be granted on the frequency 1030 kc with 10 kw 
power, effective March 29, 1941. The order provided that 
increase in power to 50 kw specified in the outstanding 
construction permit was contingent upon approval of a di¬ 
rectional antenna, proof of performance and grant of appli¬ 
cation for license to cover the permit. The order provided 
that “if the applicant deems that the public interest, con¬ 
venience or necessity will be served by granting its renewal 
application on another frequency or on other conditions 
other than those hereinbefore specified, it may so notify the 
Commission on or before February 24, 1941, and may re¬ 
quest a hearing” and that “should such a hearing be re¬ 
quested, the Commission will by subsequent order provide 
an opportunity prior to March 5, 1941, for the holding of 
such hearing on appropriate issues.” (J. A. 24-26) 

Within the time required by the Commission’s Order, 
KOB filed a notice of objection contending that the order 
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was contrary to Section 307(b) in that it failed to provide 
a fair, equitable and efficient distribution of radio facilities 
to the states comprising the Rocky Mountain Region and 
because the conditions imposed upon the proposed grant 
for renewal of license were contrary to public interest, con¬ 
venience and necessity. KOB requested that the Commis¬ 
sion grant its renewal of license without the imposition of 
any conditions that would prevent KOB from rendering 
secondary service to the residents of the State of New 
Mexico and the surrounding states, or, in the alternative, 
temporarily extend the then-existing license of KOB pend¬ 
ing a hearing on the objections stated by KOB. (J. S. 34-35) 
In order to determine the most suitable Class I-B assign¬ 
ment for KOB it was considered necessary to make elabo¬ 
rate field intensity recordings of clear channel stations in 
a number of locations in various parts of the United States. 
These measurements could not be taken and a hearing held 
and concluded between the date of the filing of KOB’s ob¬ 
jection and March 29, 1941. (J. A. 61, R. 1704) 

The Commission, therefore, in February, 1941, found it¬ 
self in a perplexing situation. On the one hand under the 
terms of NARBA it had to achieve a reallocation of United 
States stations by March 29, 1941. On the other hand in 
the absence of a satisfactory solution of Intervenor’s Class 
I status such reallocations could not be completely accom¬ 
plished by the March 29, 1941 NARBA deadline, if effect 
was to be given to the procedural requirements of Sections 
303(f) and 312(b) of the Act, since there was not sufficient 
time to afford KOB a full and fair opportunity to be heard 
before March 29,1941. 

In the face of the foregoing, on March 3, 1941, KOB 
withdrew the aforementioned objection and gave its condi¬ 
tional consent to the proposed modification, stating the fol¬ 
lowing as its reasons therefor: 

“The limitations of time and the procedural require¬ 
ments of the Havana Treaty [NARBA] seem to posi¬ 
tively preclude the final settlement prior to the effec¬ 
tive date of the Treaty of the questions raised by Radio 
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Station KOB. It was stated by Commission officials, 
during the course of several conferences, that an early 
determination of the question of the assignment of sec¬ 
ondary service facilities to Station KOB should and 
would be made upon the filing of an appropriate appli¬ 
cation by that station. While the withdrawal of its re¬ 
quest for hearing on the conditions the Commission 
proposes to impose upon its renewal application 
means complete loss of secondary service by KOB 
after March 29, 1941, the licensee has concluded that 
the broad public interest in the effectuation of the 
Havana Treaty would probably be best served by ac¬ 
cepting this temporary loss of service and proceeding 
to an early determination of its individual problems in 
a proceeding initiated in another manner.” (J. App. 
37-38) 

The Commission responded on March 18, 1941, to KOB’s 
letter of March 3, 1941, and stated, among other things, 
that ‘ ‘consideration of the question as to which frequency 
should be permanently assigned to KOB would be deferred 
until an appropriate application presents that issue.” 
(J. App. 39) 

Commencing in March, 1941, the Commisison undertook 
an elaborate program to measure the field intensities of a 
number of eastern clear channel stations in numerous areas 
of the United States. Before sufficient data could be col¬ 
lected atmospheric conditions necessitated suspension of 
the measurement program during the late Spring and Sum¬ 
mer months of 1941. (J. App. 61,151-152) 

Meanwhile, Radio Station KOB had completed its con¬ 
struction of its 50 kw plant and in order that it not remain 
idle, filed an application with the FCC on April 23, 1941, 
requesting special service authority to operate during the 
late Spring, Summer and early Fall months on the fre¬ 
quency 1030 kc with 50,000 watts power day and 25,000 
watts power night. It was pointed out in the application 
that, during the period for which special service was re¬ 
quested, atmospheric conditions and sky-wave propagation 
were extremely adverse and that the resulting interference 
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between WBZ and KOB would not be at a substantially 
high level during the period in question. (R. 191-120) 

The Commission’s Rules covering the issuance of Special 
Service Authorizations provided as follows: 

“Special service authority may be issued to the li¬ 
censee of a standard broadcast station for a service 
j other or beyond that authorized in its existing license 
j for a period not exceeding that of its existing license 
upon proper application therefor and satisfactory 
showing in regard to the following among others: 

(a) That the requested authorization may not be 
granted on a regular basis under the existing rules 
covering the operation of standard broadcast stations; 

(b) That experimental operation is not involved as 
provided for by Part III, Section 3.32 of the Rules and 
Regulations; 

(c) That public interest, convenience and necessity 
will be served by granting the authorization re¬ 
quested.” 

The above quoted provisions are still in effect as Section 
1.325 of the Commission’s Rules and Regulations which 
have subsequently been amended by the Commission but 
not in a manner significant to the issues here. 

KOB’s application for Special Service Authorization on 
1030 kc was granted by the Commission on June 3,1941, for 
a period of 180 days. (J. App. 46-47 (R. 205). 

On October 14, 1941, the Commission on its own motion 
issued an order modifying the outstanding Special Service 
Authorization of KOB to specify the frequency 770 kc with 
all other provisions and conditions of the outstanding au¬ 
thorization remaining the same. (J. App. 48 (R. 225). 
Subsequently and on October 27, 1941, KOB filed an appli¬ 
cation for extension of such authorization as modified for a 
term ending on February 1, 1942, the date upon which the 
outstanding license of KOB on 1030 kc was scheduled to 
expire by its terms. (J. App. 49-57) (R. 226, 234). The in¬ 
terference-free coverage area of KOB is substantially 
greater both day and night on 770 kc than on 1030 kc. (J. 
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App. 74-76) (R. 669, 762-767, 843, 875, 878, 1048-1051, 1059- 
1060, 1296, 1323, 1330, 1552, 1553, 1717, 1718, 1757, 1865, 
1828, 1832). 

On October 29, 1941, the National Broadcasting Com¬ 
pany, Inc., then the licensee of WJZ, filed a petition for re¬ 
hearing against the Commission’s order of October 14,1941, 
modifying the special service authority of KOB to 770 kc. 
(R. 235-244). An opposition to said petition was filed by 
Station KOB. (R. 245-261) On November 25,1941, the Com¬ 
mission denied the aforesaid petition of the National Broad¬ 
casting Company for rehearing. It based its denial, among 
other things, upon the contention “that the Commission has 
power under the Communications Act to ascertain by ac¬ 
tual operation on a temporary basis what facilities to be 
used by KOB on a regular basis would best serve public 
interest, convenience and necessity”. (J. App. 57-58) On 
the same date the Commission extended the Special Service 
Authorization of KOB to January 9, 1942, and authorized 
the Commission’s Chief Engineer to conduct tests with Sta¬ 
tions KOB, KXA and WJZ. (R. 269) 

On December 13, 1941, National Broadcasting Company 
filed a petition for rehearing against the Commission’s ac¬ 
tion of November 25, 1941, to which petition KOB filed an 
opposition. (R. 272-281) On December 15,1941, KOB filed 
an application for extension of its Special Service Authori¬ 
zation. (R. 282-285) On January 6, 1942, the Commission 
denied the petition of National Broadcasting Company for 
rehearing of the order of November 25, 1941, and extended 
the Special Service Authorization of KOB to March 10, 
1942, (J. App. 58-59), which Special Service Authorization 
has been successfully extended up to and including the pres¬ 
ent date. No further formal protests or petitions were filed 
by the licensee of WJZ against such actions of the Commis¬ 
sion until August 23,1949. 

Further measurements were made by the Commission in 
its effort to determine the proper assignment for KOB be¬ 
ginning in December, 1941, and continuing until the end of 
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February, 1942. The results were not considered conclu¬ 
sive, however, and further measurements were desired. (J. 
App. 56,151) (R. 1704,1705) 

During the year 1941 a change in the organization and 
identity of the licensee of WJZ was initiated. In May, 
1941, after extensive proceedings commencing on May 18, 
1938, the Commission issued its Report and Proposed 
Rules on Chain Broadcasting, which, among other things, 
provided that no license would be issued to a standard 
broadcast station affiliated with a network organization 
which maintained more than one network. WJZ at the time 
of this report was licensed to the National Broadcasting 
Company which operated two national networks known as 
the Red and Blue Networks. While other provisions of the 
Commission’s Chain Broadcast Regulations were contested 

I 

through extensive court proceedings (National Broadcast¬ 
ing Company v. V. S., 319 U. S. 997) this provision of the 
Commission’s order which in effect required separation of 
the Blue and Red Network from common control was not 
contested by the National Broadcasting Company or its 
parent company, Radio Corporation of America. A new 
corporation, known as the Blue Network, Inc., was estab¬ 
lished in 1941, by the parent company and the facilities 
comprising the operations of the Blue Network, including 
WJZ, were assigned to the Blue Network, Inc., on January 
1, 1942. Subsequently in October, 1943, the Blue Network, 
Inc., was sold by the Radio Corporation of America to 
American Broadcasting Company, through a predecessor 
company. 

While the Commission attempted to continue with its 
measurement program for the purpose of determining the 
proper Class I-B facilities for Station KOB in the Winter 
of 1941-1942, this whole program had to be terminated as a 
result of the preoccupation of this country and its Govern¬ 
ment with World War II. (J. App. 60-62,153-154) 
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C. The War Period and the Commencement of the Clear 
Channel Proceedings. (1941-1945). 

With the advent of the war on December 7, 1941, KOB 
was operating, as it is today, on the frequency of 770 kc 
with a power of 50 kw day and 25 kw night pursuant to a 
Special Service Authorization though it was licensed on the 
frequency of 1030 kc with 10 kw power and possessed a 
construction permit for 1180 kc with 50 kw power. 

This operating situation was but a partial and temporary 
solution to the problem confronting KOB as it did not re¬ 
store the secondary service lost in 1941 as a result of prob¬ 
lems arising out of the reallocation of frequencies under 
NARBA. (J. App. 154) However, as this situation ap¬ 
peared to be impossible of immediate solution during the 
war, it was accepted by KOB as a temporary solution. Mr. 
Mark Woods, President of appellant, advised appellee and 
KOB early in 1942 that appellant would not oppose the 
special service operation of KOB on 770 kc during the 
period of the war. (J. App. 127) (R. 1183) 

Early in 1944, the prospects of the war ending in the not 
too distant future and the end of the NARBA term then 
set by the agreement for March 29, 1946, made it impera¬ 
tive that KOB find a more permanent and tenable solution 
to its problem of giving adequate service to the rural areas 
of the Rocky Mountain Region than its Special Service Au¬ 
thorization provided. (R. 404) With this end in view, KOB, 
after further consultation with the Commission, filed appli¬ 
cations on February 3,1944, to modify its construction per¬ 
mit and license to specify the frequency 770 kc on which it 
was then operating pursuant to the Special Service Author¬ 
ization. (J. App. 62-64) The applications sought regularly 
licensed operation on 770 kc, 50 kw power, with directional 
operation of both WJZ and KOB if and to the extent the 
Commission found mutual protection necessary to permit 
each station to render interference-free Class I-B service. 
(R. 412) The applications were filed for the specific pur¬ 
pose of enabling the Commission to initiate a proceeding 
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in which appellant’s as well as KOB’s problems could be 
brought into focus as soon as war conditions would permit. 
(J. App. 155) 

The Commission on March 28, 1944, designated the ap¬ 
plications for hearing (J. App. 160, R. 467, 516); on 
May 9, 1944, it published the issues upon which the hear¬ 
ing would be held (J. App. 64-67), and on May 29, 1944, 
gave notice that the hearing would be held on July 10,1944. 
(R. 424) 

Appellant filed a petition to intervene in the hearing on 
June 22, 1944, twenty days before the designated hearing 
date, which petition was granted on June 28, 1944. (J. App. 
68) Appellant had retained counsel only twenty days be¬ 
fore the hearing date who alleged that he required addi¬ 
tional time to prepare for the hearing. (J. App. 169) 

Appellant’s counsel, on June 30, 1944, requested counsel 
for KOB to agree to a ninety day continuance. (J. App. 
155-156) KOB’s first reaction, as stated to appellant’s 
counsel, was to refuse to agree to such continuance in view 
of the fact that it was fully prepared for hearing, some of 
its witnesses had already arrived in Washington and all 
indications were that, if the hearing was held on July 10, 
1944, the case had every possibility of coming to a conclu¬ 
sion by the end of the year. Any delay was likely to result 
In a great disadvantage to KOB. (J. App. 155-156) Its 
then outstanding Special Service Authorization on 770 ex¬ 
pired on October 1, 1944, and the ninety day continuance 
requested by counsel for appellant would have extended 
the hearing date to a time when this Special Service Au¬ 
thorization might again become an issue. (J. App. 155-156) 
KOB had no assurance at this time that appellant would 
not protest, as it has in the instant proceeding, any exten¬ 
sion of its Special Service Authorization beyond October 
1, 1944, particularly in the event the war terminated. (J. 
App. 155-156, R. 1183) 

Counsel for appellant stated that, if KOB would consent 
to a continuance of ninety days, appellant would agree not 
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to oppose any extension of KOB’s Special Service Author¬ 
ization on 770 kc pending termination of the litigation. (J. 
App. 72-74, 155) KOB accepted this offer and appellant 
requested a ninety day continuance to October 9, 1944, 
which was granted on July 6, 1944, without opposition by 
KOB. (J. App. 69, 70) 

On September 14, 1944, appellant requested a further 
continuance of the hearing to February 9,1945 (R. 449-455) 
On September 30, the Commission on its own motion con¬ 
tinued the hearing to December 11, 1944. (J. App. 71) 
On November 25, appellant filed a petition requesting a 
further thirty day continuance and pursuant thereto the 
Commission granted a continuance until January 2, 1945. 
(J. App. 72) 

As a result of the various continuances requested by ap¬ 
pellant, all of which but the first were opposed by KOB, the 
hearing originally scheduled for July 10,1944, was not com¬ 
menced until January 2, 1945. The hearing was closed on 
January 12, 1945. Proposed Findings of Fact and Conclu¬ 
sions were filed by the parties on February 19, 1945. The 
applications, and the record thereon, are still pending be¬ 
fore the Commission. 

The hearing on KOB’s application seeking regularly li¬ 
censed operation on 770 with 50 kw power, among other 
things, involved the question as to whether the status of 770 
kc should be changed from Class I-A operation to Class 
I-B. Subsequent to the close of the hearings the Commis¬ 
sion, on February 20,1945, promulgated its order in Docket 
No. 6741 entitled “In the Matter of Clear Channel Broad¬ 
casting on the Standard Broadcast Band” (hereinafter re¬ 
ferred to as “clear channel hearing”) and designated May 
9,1945, later continued to January 14,1946, as the date for 
hearings to commence thereon. (J. App. 76) This order in¬ 
volved a general investigation of all clear channels and in¬ 
volved, among other things, the general question of the 
status of such frequencies with respect to nighttime dupli¬ 
cation. Both KOB and appellant participated and were 
heard in this proceeding. 
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On March 23, 1945, the appellant petitioned the Commis¬ 
sion to postpone its decision on KOB’s applications that 
were heard in January, 1945, until such time as the Com¬ 
mission should reach a conclusion in the clear channel hear¬ 
ing. (J. App. 79-81) KOB opposed appellant’s petition to 
postpone the decision on the grounds that this would re¬ 
sult in injurious and unnecessary delay. (J. App. 82-84) 
Though the clear channel hearings have now been concluded 
no decision therein has been rendered by the Commission. 
While the Commission has never formally acted upon ap¬ 
pellant’s petition to postpone the decision on KOB’s appli¬ 
cation for 770 kc until after the conclusion of the clear 
channel hearing, in substance it has granted this petition 
by its several decisions deferring immediate action on 
KOB’s application pending a final decision in the clear 
channel hearing. (J. App. 88-96) 

At the conclusion of the war in August, 1945, therefore, 
the Commission had embarked upon a general investigation 
of all clear channels and the problems arising therefrom. 
(J. App. 76) The individual problem of finding proper I-B 
clear channel facilities for KOB dating back to the NARBA 
dilemma of 1941 was held in abeyance by the Commission 
until it concluded its general investigation of the over-all 
clear channel problem. (J. App. 88-94) KOB’s applications 
seeking a regular license on 770 with 50 kw power upon 
which hearings were concluded on January 12,1945, rest in 
the pending files of the Commission. (J. App. 156) In the 
interim KOB has continued to operate on 770 kc with 50 kw 
power daytime and 25 kw power nighttime pursuant to 
Special Service Authorizations. 

D. Postwar Period (1945 to Appeal). 

i Without withdrawing its petition of March 23, 1945, re¬ 
questing the Commission to postpone decision on KOB’s 
application for a regular construction permit on 770 kc un¬ 
til it concluded the clear channel case, appellant on October 
30,1945, filed an inconsistent petition with the Commission 
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requesting a prompt decision denying KOB’s application 
and since that time has filed numerous other petitions 
making a similar request. (R. 2082-2093; 2107-2109; 2154- 
2169; 2222-44; 2264-2277) KOB, while opposing appel¬ 
lant’s numerous requests for denial of KOB’s application, 
continuously sought a prompt decision granting its appli¬ 
cation. (R. 2097-2102; 2171-2182; 2204-2210) The Commis¬ 
sion denied the petitions of appellant for prompt denial of 
KOB’s application and the petitions of KOB for prompt 
granting thereof, primarily on the grounds that the KOB 
situation could not be effectively solved until after the Com¬ 
mission’s conclusion of the clear channel hearing. (J. App. 
88-96, 165) 

While appellant opposed KOB’s applications for regu¬ 
larly licensed operation on 770 kc, between December, 1941 
and August, 1949, it did not during this period formally op¬ 
pose any of KOB’s applications for extension of its Special 
Service Authorization to operate on 770 kc. Any protest 
or opposition by appellant to an extension of KOB’s 
Special Service Authorization would have been contrary to 
appellant’s agreement of July 30, 1944, that it would not 
oppose any extension during the pendency of the litigation, 
which agreement was given in return for KOB’s consent to 
delay. (J. App. 135) 

On August 23, 1949, appellant, contrary to its previous 
agreement with KOB, for the first time in eight years for¬ 
mally protested a further extension of KOB’s Special Ser¬ 
vice Authorization and filed a motion requesting the Com¬ 
mission to deny KOB’s then pending application for fur¬ 
ther extension. (J. App. 96) The motion further requested 
that the Commission “afford oral argument” thereon. 

The motion of appellant was filed only nine days before 
September 1, 1949, the expiration date of KOB’s then out¬ 
standing Special Service Authorization. The Commission, 
on August 31, 1949, found that the matter could not be 
properly considered and disposed of before September 1, 
1949, and, as a result, ordered an extension of KOB’s 
Special Service Authorization until December 1, 1949, and 
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at the same time granted appellant’s request for oral argu¬ 
ment which argument was heard on September 12,1949. (J. 
App. 108) On November 30, 1949, pending decision on the 
motion, the KOB Special Service Authorization was fur¬ 
ther extended until March 30,1950. On December 14,1949, 
thfe Commission denied the motion of appellant and granted 
an extension of the Special Service Authorization to March 
1, 1950. (J. App. 165) It is from the denial of this motion 
of appellant and grant of extension to KOB that the appeal 
in Case No. 10,496 has been taken by appellant. 

On December 19, 1949, KOB filed for a further extension 
of its Special Service Authorization. Appellant protested 
on February 8, 1949, and the Commission denied this pro¬ 
test and extended the Special Service Authorization until 
June 1, 1950, by order of February 23, 1950. (J. App. 198- 
201) The appeal in Case No. 10,570 is from this latter 
order. 

By order of the Court, dated April 19, 1950, the appeals 
in Case No. 10,496 and Case No. 10,570 were consolidated 
for the purpose of filing briefs and hearings. 

STATUTE AND RULES INVOLVED. 

The pertinent provisions of the Communications Act of 
1934, as amended (hereinafter sometimes referred to as the 
Act) NARBA and of the Commission’s Rules not set 
forth in appellant’s brief or quoted in the argument, are 
printed as an appendix, infra, pp. 46-47. 

! SUMMARY OF ARGUMENT. 

1. Appellant devotes considerable argument to the propo¬ 
sition that intervenor’s Special Service Authorization is in 
fact a “license” and upon this premise further argues that 
it has been deprived of a hearing to which it is entitled un¬ 
der the licensing provisions of the Act. Intervenor sub¬ 
mits, for reasons hereinafter stated, that whether its au¬ 
thorization is to be deemed a “license” pursuant to the 
licensing powers of the Commission or a temporary interim 
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authorization pursuant to other express and implied powers 
of the Commisison is for all practical purposes irrelevant 
to the disposition of this proceeding for under neither con¬ 
struction of the nature or statutory derivation of the au¬ 
thorization has appellant been denied any procedural rights 
to which it is entitled. 

2. Appellant’s protests to the extensions of intervenor’s 
temporary Special Service Authorization on 770 kc, the de¬ 
nials of which are being herein appealed, are unequivocal 
and clear-cut breaches of appellant’s agreement with inter- 
venor that appellant would not make such protests pending 
final determination of intervenor’s pending applications for 
a permanent licensed operation on 770 kc. (J. App. 73) Ap¬ 
pellant’s agreement not to protest, having been made for 
valuable considerations and with the tacit approval of the 
Commission, is binding upon appellant and constitutes upon 
its part a waiver of its right to protest or to a hearing 
thereon before the Commission or this Court and, there¬ 
fore, requires dismissal of the appeals herein. United 
States Consolidated Seed Raisin Co. v. Chaddock, 173 P. 
577, cert. den. 215 TJ. S. 59; Cf. Sovereign Camp WOD v. 
Smith et al ., 7 F. Supp. 569. 

3. If as appellant contends, intervenor’s authorization on 
770 kc is a “license”, this * 4 license” was originally issued 
on October 14, 1941, and made finally effective from the 
viewpoint of administrative finality by the Commission’s 
decision of November 25, 1941, denying WJZ’s petition for 

• rehearing against the issuance of this “license” to interve- 
nor. (J. App. 48) As Section 402(c) limits the time for ap¬ 
peal to twenty days after the decision complained of is 
effective, appellant obviously cannot attempt to perfect an 
appeal from the Commission’s decision of November 25, 
1941, in the year 1950. The failure of WJZ in 1941 to ex¬ 
haust the remedies, including appeal, provided for in the 
Act constitutes a waiver of any rights to which it might 
otherwise have been entitled to at that time. FRC v. Nelson 
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Bros . Bond & Mortgage Co 289 U. S. 266; Red River 
Broadcasting Co. v. F.C.C., 69 D. C., 3, 98 F. 2d 282, cert, 
den. 305 U. S. 625. 

4. Appellant, having waived its right to any hearing pur¬ 
suant to Section 312(b) to which it might have been other¬ 
wise entitled at the time of the original grant of the Special 
Service Authorization in 1941, is not entitled to a hearing 
on this issue on subsequent renewals of intervenor’s au¬ 
thorization. The interference to appellant’s operation re¬ 
sulting from intervenor’s authorization on 770 kc was cre¬ 
ated by the original grant in 1941. The subsequent exten¬ 
sions of intervenor’s authorization have created no new 
interference. The rights of an existing licensee under Sec¬ 
tion 312(b) to an opportunity to be heard before the grant¬ 
ing of an application which would create objectionable in¬ 
terference established by the KOA case clearly apply only 
to new interference and not to a mere extension of inter¬ 
ference already in existence. Federal Communications 
Commmission v. National Broadcasting Company, 312 U. S. 
239. The KOA decision did not hold that the existing li¬ 
censee, having been given the opportunity to a hearing and 
having used it or waived it, nevertheless retained the right 
at any time in the future to forthwith terminate the other 
operation by a mere demand for hearing. There has been 
no change in condition between the time of the original 
grant in 1941 and the time of the renewals herein appealed. 
The identical interference exists and WJZ had full knowl¬ 
edge of this interference at the time of the original grant. 
(R. 235-244) Therefore, in the absence of changed condi¬ 
tions intervenor’s applications for extensions do not re¬ 
open all of the questions which might have been considered 
at the time of the original issuance of the Special Service 
Authorization. Cf: Radio Station WOW v. F.C.C., 

App. D. C., Docket No. 10,350, 10,359 (July 17, 1950) 

5. Since appellant had no right to a hearing on the 4 ‘re¬ 
newals” of intervenor’s authorization, the Commission 
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pursuant to Section 309(a) had the authority and right to 
grant intervenor’s application for “renewal” without a 
hearing and it, of course, follows that if the Commission 
had this authority it was not required to make findings of 
either ultimate or basic fact. 

6. Aside from the above arguments, under the specific 
facts of this case the requirements of Section 303(f) and 
312(b) of the Act insofar as they require a hearing prior 
to any modification of license were in conflict with, and 
therefore superseded by, the treaty obligations of the 
United States under NARBA. United States v. Lee Ten 
Tai, 185 U. S. 213. The Commission, therefore, in order 
to carry out the treaty obligations under NARBA, had the 
authority under Section 303(r) of the Act to adopt regula¬ 
tions necessary to achieve compliance with NARBA treaty. 
Intervenor’s Special Service Authorization was issued un¬ 
der such a regulation and under the facts and circumstances 
confronting the Commission at the time its issuance was not 
an abuse of Commission power but merely represented an 
attempt by the Commission to effect an interim solution 
pending a full and complete study and hearing on the merits 
of a permanent solution arising from the allocation problem 
under NARBA. The procedures followed by the Commis¬ 
sion were within the power conferred upon it by NARBA 
and the Communications Act of 1934, as amended. 

7. Although intervenor deems it irrelevant to the issues 
involved, appellant’s argument that the Commission has 
violated the mandate of Section 307(b) by making an in¬ 
equitable distribution of radio service has no support in the 
record. The record shows, among other things, that the 
eight Rocky Mountain States served by intervenor have only 
two Class I Stations, or less than 5% of the Class I Sta¬ 
tions available in the United States under NARBA, as com¬ 
pared to five Class I stations in New York City alone, where . 
WJZ, appellant, is located, which is over 11% of the Class 

I Stations available under NARBA. Moreover, intervenor 
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has been given no “preferred treatment” in violation of 
Section 307(b). The Commission has placed intervenor’s 
application, as well as all other applications for regularly 
licensed operation on 770 kc, in its pending files until after 
its decision in the clear channel hearing. 

8. Section 303(g) of the Act contains no mandate, either 
by direction or implication, that the affiliates of the vari¬ 
ous networks be kept in balance as to number, power or 
coverage. In view of the fact that most affiliates are free 
agents who may change their affiliations from time to time 
without restriction under the Act, any attempt to determine 
a fair and equitable distribution of radio facilities or to 
foster competition on the ground of network affiliation would 
be so flimsy and fleeting as to be arbitrary. 

9. Intervenor’s operation on 770 kc pending an ultimate 
solution by the Commission of the loss of secondary service 
suffered as a result of NARBA is in the public interest and 
within the powers of the Commission because any termina¬ 
tion thereof pending a more permanent solution would de¬ 
prive vast rural areas in the eight Rocky Mountain States 
of essential radio service. 

ARGUMENT. 

Introduction. 

As a major premise to its argument that the Commis¬ 
sion’s 1941 grant of a Special Service Authorization on 770 
kc to intervenor and the subsequent extensions thereof de¬ 
prived it of a hearing to which it was entitled under the Act, 
appellant has devoted considerable argument to the propo¬ 
sition that such Special Service Authorization is, in fact, 
a license. (Appellant’s Brief, pp. 28-35) For reasons here¬ 
inafter stated, intervenor contends that it is immaterial to 
the disposition of this case whether a Special Service Au¬ 
thorization is to be deemed a license pursuant to and re¬ 
stricted by the Commission’s licensing powers under the 
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Act or whether such authorization is distinguishable from 
a license pursuant to other express and implied powers of 
the Commission. In either event the question is whether 
appellant has been denied a hearing to which it is entitled. 
As will be shown hereinafter whether intervenor’s Special 
Service Authorization is construed to be a license or a thing 
apart, in neither event has appellant been denied a hearing 
to which it is entitled. 


L 

As a Result of Appellant’s 1944 Agreement With Intervenor 
That It Would Not Protest Further Extensions of In- 
tervenor’s Special Service Authorization on 770 Kc 
Pending the Determination by the Commission of Inter- 
venor’s Applications for a Regularly Licensed Opera¬ 
tion Thereon Appellant Is Estopped From Asserting 
the Rights Claimed Herein and Therefore Its Appeal 
Should Be Dismissed. 

The Commission on March 28, 1944 designated interven¬ 
or’s applications for regularly licensed operation on 770 
kc for hearing (J. App. 160) and on May 29, 1944 gave 
notice that the hearing would be held on July 10, 1944. 
(R. 424) These applications had been filed by intervenor 
on February 3, 1944 as a method of permanently solving 
the problem resulting from the NARBA reallocations. 
Appellant’s counsel on June 30, 1944, ten days before the 
hearing, requested counsel for intervenor to agree to a 
ninety-day continuance. Intervenor’s counsel first refused 
to agree to such continuance in view of the fact that inter¬ 
venor was fully prepared for the hearing, some of its wit¬ 
nesses were already in Washington, and all indications 
were that, if the hearing was held as scheduled on July 10, 
1944 the case would undoubtedly be concluded before the 
end of the year. As intervenor’s then outstanding Special 
Service Authorization on 770 kc expired on October 1,1944, 
the ninety-day continuance requested by appellant would 
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have extended the hearing date to a time when the exten¬ 
sions of this Special Service Authorization might again 
become an issue (J. App. 155-156). 

To allay the qualms of intervenor that its existing opera¬ 
tion might be jeopardized by delay 1 and to obtain its con¬ 
sent to the ninety-day continuance, appellant agreed that, 
if intervenor would consent to such continuance, appellant 
would not oppose any extension of KOB’s Special Service 
Authorization on 770 kc pending the determination of its 
applications, the hearing on which appellant was requesting 
the continuance. (J. App. 72-74) Intervenor accepted this 
offer and appellant requested a ninety-day continuance to 
October 9,1944, which was granted on July 6, 1944 without 
opposition by KOB. (J. App. 69-70) 

Appellant’s protests of August 23, 1949 (J. App. 96) 
and February 8, 1950 (J. App. 190), the denials of which 
ar£ herein being appealed, to the extensions of intervenor’s 
Special Service Authorization on 770 kc are direct breaches 
of appellant's 1944 agreement not to file such protests in 
view of the fact that intervenor’s application seeking regu¬ 
larly licensed operations on 770 kc, 50 kw power, is still 
pending before the Commission. 

It is well settled that contracts not to sue are enforceable, 
Williston on Contracts, Section 1823, and that a party may 
by agreement or otherwise waive a rule of law or statute, or 
even a constitutional provision enacted for his benefit or 
protection. Sovereign Camp WOD v. Smith et al, 7 F. 
Supp. 569 (1934); Westinghouse Electric & Manufacturing 
Company v. Binghampton RR Co., 255 F. 377 (1919). More¬ 
over, it is equally well settled that an agreement not to ap¬ 
peal will support a motion to dismiss. United States Con¬ 
solidated Seed Raisin Company v. Chaddock, 173 F. 577, 
cert. den. 215 U. S. 591. 

In view of these well settled principles of law it is clear 
that by its 1944 agreement not to protest extensions of in- 

l The reasonableness of intervenor’s fears in this respect is demonstrated 
by the subsequent events, particularly the instant proceeding. 
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tervenor’s Special Service Authorization appellant ex¬ 
pressly waived any rights to a hearing to which it might 
have been otherwise entitled in connection with the exten¬ 
sion of intervenor’s Special Service Authorization, and 
that appellant under the terms of this agreement is estopped 
from asserting any such right. The existence of such 
estoppel was recognized by the Commission in its opinion 
and order of December, 1949, herein appealed from, wherein 
the Commission stated: “Moreover maintenance of the 
status quo would be in accord with the agreement freely 
entered into by WJZ in 1944”. (J. App. 173) 

Appellant neither denies the existence of nor the fore¬ 
going construction of its 1944 agreement. (Appellant’s 
Brief, p. 13) However, it attempts to circumvent its effect 
by arguing in substance that at the time it entered into this 
agreement not to protest extensions of intervenor’s Special 
Service Authorization pending the disposition by the Com¬ 
mission of intervenor’s application for regularly licensed 
operation on 770 kc it did not realize that such disposition 
by the Commission of the pending applications would be 
delayed to the extent which subsequent events have re¬ 
quired. 

However, this argument of appellant ignores the primary 
purpose of the agreement. The sole reason intervenor in¬ 
sisted upon the agreement that appellant would not protest 
extensions of intervenor’s Special Service Authorizations 
in return for its agreement for a continuance of the hearing 
scheduled for July 10,1944 was that intervenor feared that 
such a continuance might, through no fault of its own, 
cause a prolonged delay in the disposition of its applica¬ 
tions. Intervenor has continuously sought a prompt deci¬ 
sion of its applications for regularly licensed operation on 
770 kc. (R. 2097-2102; 2171-2182; 2204.2210) It is with 
poor grace, therefore, that appellant argues that the length 
of the delay in the disposition of such applications should 
relieve it of its obligations under its 1944 agreement with 
intervenor, particularly when much of this delay has been 
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caused by appellant’s own dilatory actions. Illustrative of 
such dilatory actions are the three requests for continuances 
of the hearing by appellant which were granted by the Com¬ 
mission (R. 449-453; J. App. 71, 72) though opposed by 
intervenor, and appellant’s petition of March 23, 1945 re¬ 
questing the Commission to postpone its decision on inter¬ 
venor's application for regularly licensed application until 
the Commission reached a conclusion in the clear channel 
hearing (J. App. 79-81) which was also opposed by inter¬ 
venor. (J. App. 82-84) Having sought, created or caused 
delays, appellant in good conscience cannot now shift the 
entire penalty therefor to the intervenor. 

Appellant, in filing the instant appeals, has breached its 
1944 agreement with intervenor not to protest extensions 
of intervenor’s Special Service Authorization. However, 
such an agreement is binding and, therefore, requires dis¬ 
missal of the appeals herein. United States Consolidated 
* Seed Raisin Co. v. Chaddock, supra. 

n. 

Assuming Arguendo the Validity of Appellant’s Argument 
That Intervenor’s Special Service Authorization Is a 
“License” Appellant Does Not Have Standing Under 

1 402(c) to Appeal From the 1941 Grant. 

Appellant apparently seeks to attack not only the recent 
extensions of intervenor’s Special Service Authorization on 
770 kc but also the Commission’s original grant thereof in 
1941. Assuming arguendo, as appellant contends, that in¬ 
tervenor’s Special Service Authorization is a “license”, 
it is clear that any appeal at this time from the original 
grant thereof in 1941 is approximately nine years too late 
under the terms of the statute. On October 29, 1941 the 
National Broadcasting Company, Inc., then licensee of 
WJZ, filed a petition for rehearing against the issuance of 
the “license” to intervenor (R. 235-244) and this petition 
was denied on November 25, 1941. (J. App. 57-58) No ap- 
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peal was taken by WJZ from this denial of its petition for 
rehearing until the instant appeals filed on January 3,1950 
and March 15, 1950. As Section 402(c) limits the time for 
appeal to twenty days after the decision complained of is 
effective, appellant obviously cannot attempt to perfect an 
appeal from a 1941 decision in the year 1950. 


m. 

Appellant, Having Waived Any Right to a Hearing Pur¬ 
suant to Section 312(b) of the Act to Which It Might 
Have Been Otherwise Entitled on the Original Grant 
of the Special Service Authorization to Intervenor in 
1941, Has No Right to a Hearing on the Identical Ques¬ 
tion in Subsequent Renewals of Intervener’s Authori¬ 
zation. 

To avoid the above-mentioned jurisdictional defect in its 
appeal, appellant must argue that even though WJZ’s 
rights to object to the so-called modification of its license in 
1941 were waived by its failure to take appropriate steps at 
that time, appellant is entitled to a hearing under Section 
312(b) on each subsequent extension or renewal of inter¬ 
venor’s authorization on 770 kc. a This argument, however, 
obviously would distort the decision in the KOA case. Fed¬ 
eral Communications Commission v. National Broadcasting 
Company, 319 U. S. 239 (1943) affirming 76 App. D. C. 238, 
132 F. 2d 545 (1942). 

2 Appellant’s petitions filed with the Commission, the denial of which are 
herein appealed, are somewhat ambiguous. The above argument assumes that 
these petitions requested that the extensions of intervenor’s authorizations be 
designated for hearing. However, if these petitions are to be construed as 
a request by appellant that the authorizations of intervenor long since granted 
should be modified or revoked, it is clear that the refusal of such petitions 
would not be reviewable by this Court under Section 402(b) of the Act for 
in such event if appellant had any rights such right would be limited to suit 
before a three-Judge Statutory Court under Section 402(a). Radio Station 
WOW, Inc. v. F. C. C. App. D. C. Docket Nos. 10350, 10359 (July 

17, 1950). This latter construction may have well been placed upon the peti¬ 
tions by the Commission in view of the fact that the first of these petitions 
dated August 23, 1949 merely requested “oral argument” on the question 
of denial (App. 98) which oral argument was granted. No request was made 
for a hearing other than “oral argument”. 
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In the KOA case the Supreme Court decided that an 
existing licensee had the right to an opportunity to be heard 
before the granting of an application that would create ob¬ 
jectionable interference within the protected service area 
of the existing licensee. The right was derived from Section 
312(b) which provides an opportunity to show cause to 
licensees before their licenses are modified by the Commis¬ 
sion. The creation of interference by the granting of an¬ 
other application was treated by the court as a modification 
of license within the meaning of Section 312(b). It was the 
creation of new interference that gave rise to the right— 
not the mere extension of interference already suffered. 
The KOA decision did not Inld that the existing licensee, 
having been given the opportunity to a hearing and having 
used it or waived it, nevertheless retained the right at any 
time in the future to forthwith terminate the other opera¬ 
tion by a mere demand for hearing. 

The appellant here did not insist upon a right to an op¬ 
portunity to be heard before the issuance of the modification 
of intervenor’s “license” (viz: Special Service Authoriza¬ 
tion) in 1941, the only time, if any, such modification took 
place. The fact that it did not seek to enforce this right 
by taking the procedures provided in the Act constituted a 
waiver thereof. 3 All subsequent renewals of intervenor’s 
“license” have created no new interference for appellant 
but merely extended interference conditions already exist¬ 
ing. Obviously, the KOA decision does not support the 
right claimed by appellant in this appeal. 

This Court in its recent decision in the case of Radio 
Station WOW v. F. C. C., App. D. C. , Docket Nos. 
10,350,10,359 (July 17,1950) specifically recognized that an 
application for renewal does not reopen all of the questions 
which might have been considered upon an original appli¬ 
cation. In that case WOW did not participate in the hear¬ 
ing on the original application of the Star Broadcasting 

3 Cf. FBC v. Nelson Bros. Bond 4r Mortgage Co., 289 U. S. 266; Bed Biver 
Broadcasting Co. v. F. C. C., 69 App. I). C. 3, 98 F. 2d 282, cert. den. 305 
U. S. 625. 
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Company because, in reliance upon the Commission’s 
standards as to ground conductivity, it did not believe that 
it would receive any objectionable interference. Subse¬ 
quently, after the grant to Star it developed that the Com¬ 
mission’s standards as to ground conductivity were in er¬ 
ror and that the operation of Star did in fact cause objec¬ 
tionable interference with the operation of WOW. There¬ 
after, upon Star’s filing an application for renewal of its 
license, WOW filed a petition requesting that Star’s appli¬ 
cation be designated for hearing because of the interfer¬ 
ence. This Court, in upholding the right of WOW to a 
hearing on the renewal, pointed out that though WOW had 
waived its right to a hearing at the time of the original 
grant to Star, it was entitled to a hearing on Star’s re¬ 
newal because of the change in conditions after the original 
grant arising from the errors in the Commission’s stand¬ 
ards which had been accepted in good faith by all parties 
at the time of the original grant. In the course of so hold¬ 
ing, this Court stated: 

“We do not mean to intimate that an application for 
renewal reopens all the questions which were consid¬ 
ered upon the original application. This decision is no 
broader than the facts. It concerns a case in which 
all parties, acting in good faith upon a factual matter, 
were in error and in which the error is asserted to have 
resulted in an unauthorized impingement upon an ex¬ 
isting license”. 

This Court clearly restricted the right to a hearing on the 
renewal after there had been a waiver of the right to a 
hearing at the time of the original grant to the specific facts 
presented by the WOW case. The tenor of the decision fur¬ 
ther indicates that such a hearing to WOW on the renewal 
of Star would have been denied in view of the waiver of 
hearing on the original application if there had been no 
change of conditions between the time of the original grant 
and the renewal arising from the error which had been 
made in good faith by all parties concerned. 
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In the instant case there has been no change in conditions 
since the time intervenor was originally granted the au¬ 
thorization to operate on 770 kc in 1941 and the present 
time. Appellant had full knowledge of the interference in 
1941 as is reflected by the petition for a rehearing filed with 
the Commission at that time. (R. 235-244) This identical 
interference exists today under the renewals granted to the 
intervenor. WJZ waived its right to a. hearing in 1941 with 
full knowledge of the interference which would be caused 
bv the grant to intervenor. 

Appellant having waived , its right to a hearing pursuant 
to Section 312(b) at the time of the original grant of the 
“ license” to intervenor in 1941 is not entitled to a hearing 
on this question on subsequent renewals of intervenor’s 
“license”. 

IV. 

The Commission Was Entitled to Act on Intervenor’s Appli¬ 
cation for an Extension of Its Special Service Authori¬ 
zation Without a Hearing Pursuant to Section 309(a) of 
the Act in View of the Fact that Appellant Had Waived 

1 Any Eight It Might Have Otherwise Had to a Hearing 
Thereon and is Therefore Estopped From Asserting 
Such Eight. 

Appellant contends that the Commission has violated the 
provisions of Section 307(a) and 309(a) by renewing inter¬ 
venor’s “license” without making any findings of fact, 
either basic or ultimate, in support thereof. (Appellant’s 
Brief, pp. 39-42) However, since appellant has no right to 
hearing on the “renewals” 4 the Commission, pursuant to 
Section 309(a), clearly had the authority and right to grant 
intervenor’s application for “renewal” without a hearing 
and it, of course, follows that if the Commission had this 
authority it was not required to make any findings of either 
ultimate or basic fact. 

* viz: the extensions of intervenor’s Special Service Authorization on 770 
kc which appellant contends in substance is in fact a “renewal” of a 
“license”. 
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Appellant further argues that as the 1941 authorization 
to intervenor on 770 kc was made on the Commission’s own 
motion rather than upon “written application” of inter¬ 
venor, this violated the provisions of Section 308 of the Act. 
However, appellant overlooks the fact that at the time of 
this authorization intervenor was already a licensee on 1030 
kc. Therefore, if the authorization on 770 kc was, as appel¬ 
lant contends, a “license”, the issuance thereof was a modi¬ 
fication of intervenor’s existing license on 1030 kc pursuant 
to Sections 303(f) and 312(b) of the Act. The Commission 
clearly has the power on its own motion to modify existing 
licenses under these provisions after hearing or with the 
consent of the licensee without any written application from 
the licensee affected. Moreover, it will he noted that the 
extensions of the authorization herein appealed from were 
granted upon written application of intervenor if such fact 
is deemed to be important. (J. App. 102, 185) 

V. 

The Commission in Order to Carry Out the Treaty Obliga¬ 
tions of the United States Had the Authority Pursuant 
to Section 303 (r) to Grant Intervenor a Special Service 
Authorization Providing for an Interim Operation 
Pending a Permanent Solution Without Advance Hear¬ 
ing to Anyone as the Requirements of Sections 303(f) 
and 312(b) Pertaining to Hearing Prior to Modification 
Were in Conflict With, and Therefore Superseded by, 
the Treaty Obligations of the United States Under 
NARBA. 

Appellant argues that in the absence of explicit provi¬ 
sions to the contrary, the Commission’s power under the 
Act to issue a Special Service Authorization is co-terminous 
with the Commission’s licensing power and is, therefore, 
restricted by the procedures, including hearings, required 
by the Act in connection with such licensing powers. In¬ 
tervenor disagrees. Appellant’s argument is an oversim- 
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plification of the comprehensive powers given to the Com¬ 
mission to carry out its general mandates. It completely 
ignores the “living problems of radio communications”. 
Of. A 7 . B. C. v. U. S ., 319 U. S. 190. In so ignoring these 
“living problems” appellant’s argument comes within the 
condemnation of the Supreme Court that “generalities 
empity of all concrete considerations of the actual bearing 
of regulations promulgated by the Commission to the sub¬ 
ject matter entrusted to it, cannot strike down exercises 
of power by the Commission.” N. B. C. v. U. S., supra. 

To avoid the vice of such generalities and to place the 
powers exercised by the Commission in granting a Special 
Service Authorization to intervenor on 770 kc in their 
proper context, it is necessary that one first consider the 
“living problem” which confronted the Commission gen¬ 
erally with respect to NARBA reallocations and specifically 
with respect to the instant case. 

This Government under NARBA, among other things, 
obligated itself to cease using five clear channel frequencies 
and March 29, 1941 was set by the treaty as the deadline 
for compliance. This obligation made necessary a drastic 
and extensive reallocation of frequency assignments to sta¬ 
tions operating in the United States. It was a mammoth 
undertaking, both from an engineering and procedural 
standpoint, inasmuch as reassignments to one station would 
invariably involve or require adjustments in the facilities 
assigned to many others. The Commission, by September, 
1940 had adopted a tentative proposal which upon analysis 
shows that relatively few stations in the United States 
would be able to continue on the frequencies theretofore 
assigned to them. 5 Each reassignment proposed by the 

5 The changes required by NARBA affected 777 of the 862 radio stations 
operating in the United States on the standard broadcast band (550-1600 kc). 
Under the proposed reallocations of the Commission, all stations operating 
between 740-780 kc were to be moved up 10 kcs. Stations using from 790 
to 870 kc were to be moved up 20 kcs. Stations between 880 and 1450 kc were 
to be generally advanced 30 kcs. The result of this proposed allocation was 
that all stations operating above 730 kc would be moved. These shifts had 
to be correlated with the shifting of the frequencies of some hundred broadcast 
stations in Canada and of numerous stations in Mexico and Cuba. (J. App. 
14 - 15 ) 
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Commission was inextricably bound to the reassignments 
to other stations and the general purpose of the plan so 
that a substantial change on the part of any station would 
have occasioned many other changes. It was in reality a 
“house of cards” and the withdrawal of one card would 
have brought about a complete collapse of the structure. 
(J. App. 17-18) 

It is obvious that the Commission intended, wherever 
possible, to accomplish the reallocations within the frame¬ 
work of the licensing procedure provided by the Act. It 
gave notice well in advance of March 29, 1941 and elicited 
expressions of views which brought about certain changes 
in the plan, all obviously designed to secure the consent and 
cooperation of the many stations affected. (J. App. 14-21) 

The assignment proposed for intervenor by the Commis¬ 
sion in its preliminary notice in September, 1940 was later 
found by both the Commission and intervenor to result in 
a permanent deprivation of intervenor’s Class I status and 
an almost complete destruction of the service intervenor 
had theretofore rendered to the sparsely-settled areas of 
the Rocky Mountain States. At the same time this unde¬ 
sirable result was discovered, a solution appeared which 
was accepted both by the Commission and the intervenor 
prior to the treaty conferences in January, 1941. It was at 
this latter treaty conference that a last-minute protest from 
the Government of Mexico defeated the solution theretofore 
agreed upon between the Commission and the intervenor. 
(J. App. 149-150, 53-57, 60-63) Other allocations for the 
intervenor were attempted at the treaty conferences but 
the periscopic effect of any such changes in international 
allocations made it impossible for this Government to 
find a solution before the adjournment of such conferences. 
It was clear at this point that the solution had to be found 
within the structure of the final allocations already agreed 
to between the signatory governments. A purely domestic 
solution of the KOB problems required extensive field 
measurements which could not possibly be concluded and a 
hearing held prior to March 29,1941. (J. App. 61, R. 1704) 
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What power did the Commission have under the Act and 
the treaty to deal with this problem? If, under Sections 
303(f) and 312(b) of the Act, KOB had a right to a hearing 
before its license was modified to 1030 kc, it also had a right 
to a hearing before another station was put upon 1180 kc, 
the channel it then occupied.® If Section 312(b) was appli¬ 
cable as a restriction upon the Commission’s power to deal 
with this problem, the Commission could neither move KOB 
nor leave it where it was and, at the same time, achieve 
compliance with its treaty obligations. To take a broader 
view of the Commission’s predicament, if Section 312(b) 
was fully applicable, the stations occupying any frequencies 
to which KOB might be moved would likewise have had the 
right to a hearing prior to the occupation of their channel 
by KOB. Since the reassignments were arranged in single 
file, tandem fashion, the movement forward of any of the 
777 stations to new frequencies would be blocked by the 
failure of any forward part of the column to move. Was 
the Commission, as appellant seems to argue, powerless to 
fulfill its duty under the later law represented by NARBA? 
We think not. 

During the time that this Government was negotiating 
for NARBA with the other governments signatory thereto, 
Congress adopted an amendment to the Communications 
Act of 1934 by adding Section 303(r) which gave the power 
to the Commission to: 

“Make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions of this 
chapter, or any international radio or wire communica¬ 
tions treaty or convention insofar as it relates to the 
use of radio , to which the United States is or may here¬ 
after become a party” (Italics supplied) 47 U.S.C.A. 
303(r), 50 Stat. 190, May 20,1937. 


«In the KOA case, supra the Supreme Court held that Section 312(b) in¬ 
cluded an indirect modification of license caused by electrical interference from 
another licensee as well as direct modification. 
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It must be remembered that under Section 4(i) of the Act 
the Commission already had general rule-making power 
and intervenor will concede that as to that section it was 
undoubtedly the purpose of Congress that the Commis¬ 
sion’s powers were limited, as appellant claims, to “filling 
up the details” of the Act. But the 1937 amendment adding 
Section 303(r) was more than a mere repetition of the 
power already conferred upon the Commission by Section 
4(i) in that it explicitly granted the Commission the power 
to adopt rules and regulations necessary to carry out the 
provisions of any treaty relating to the use of radio. 

Whatever conflict might have otherwise existed between 
the Commission’s duty under NARBA and the Act in the 
particular situation presented with respect to intervenor’s 
license was resolved by the enactment of Section 303(r). In 
any event, it is a well-established rule of law that in cases 
of conflict between laws the later law will prevail. 7 In 1941 
and now it was and is intervenor’s opinion that, under the 
circumstances presented by the KOB problem, the Commis¬ 
sion under Section 303(r) could adopt a regulation, without 
advance hearing , requiring KOB to change its operations in 
a manner necessary to enable the fulfillment of this Govern¬ 
ment’s obligations under the treaty and that Sections 
312(b) and 303(f) could not be raised to obstruct the Com¬ 
mission in this lawful function. Intervenor does not mean 
to say that either NARBA or 303(r) operated to suspend 
completely the licensing procedures established by the Act 
but only argues that in the case of unavoidable and neces¬ 
sary conflict between certain of the licensing procedures 
and the aims and functions of the subsequent treaty, the 
conflicting procedures must fall as a matter of law. 8 Nor 
do we contend that KOB was entitled to no hearing at all 
but merely that it was not entitled to hearing in advance 
of modification where such procedure would obstruct or 
impede the effectuation of NARBA. 

7 Sutherland Statutory Construction, 3rd. ed., Sec. 5201. 

8 Cf. U. S. v. Lee Yen Tax, 185 U. S. 213. 
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The intervenor submits that in March, 1941 when the 
Commission was confronted with the conflict between treaty- 
compliance and strict compliance with Sections 303(f) and 
312(b) of the Act, the Commission, as a matter of law, 
could have ordered KOB’s operation to conform to its 
treaty reallocation plan without affording KOB a prior op¬ 
portunity to be heard. Likewise, the Commission could 
have ordered KOB to operate on another frequency without 
affording a prior opportunity to be heard to the station or 
stations occupying or to occupy the other frequency. The 
Commission, as a matter of law, on March 29, 1941, could 
have ordered KOB to operate on 770 kc or not at all, and 
neither WJZ nor KOB would have had the legal right to 
defeat the treaty by insisting on a hearing prior to the 
change. Again, this is not to say that neither WJZ nor 
KOB would have been entitled to a hearing at some point on 
the question of the change but merely that neither would 
have had the legal right to insist upon a hearing prior to 
the change. 

If, as the intervenor believes, the Commission had the 
power in 1941 to modify the regular license of KOB to 
specify the frequency 770 kc without advance hearing to 
either the licensee of KOB or of WJZ, it certainly had the 
lesser power to provide for interim operation pending a 
permanent solution of the problem. If the Commission had 
the power to issue a regular license without advance hear¬ 
ing, it obviously had the power to issue a Special Service 
Authorization without advance hearing. The appellant’s 
efforts to show that a Special Service Authorization is a 
license called by another name is merely in aid of its argu¬ 
ment that it was entitled to a hearing in advance of the 
authorization of KOB’s operation on 770 kc. Obviously, if 
1 it would have had no right to a hearing before the issuance 
of a regular license, it avails nothing to quibble about the 
names of the instruments, because, regardless of a differ¬ 
ence in nomenclature, there is no legal distinction between 
the procedural rights of the parties thereunder. 
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Viewed in the light of all of the foregoing, the device of a 
Special Service Authorization was not an abuse of Commis¬ 
sion power but merely represented an attempt by the Com¬ 
mission to avoid the harshness and finality represented by 
the issuance of regular licenses in such situations and to 
provide a means to effect a temporary solution pending a 
full and complete study and hearing on the merits of a per¬ 
manent solution. It is not without significance that the 
Commission’s rule 9 providing for the issuance of Special 
Service Authorizations was adopted in 1939 under the au¬ 
thority of Section 303 (r) and during the time that the Com¬ 
mission was deeply immersed in the problems of achieving 
compliance with this Government’s obligation under 
NARBA. It is irrelevant here whether the Commission has 
the power to employ Special Service Authorizations in situ¬ 
ations materially different from the one presented in this 
case. It is sufficient for the purpose of present considera¬ 
tions to establish that the Commission had the legal power 
to employ such devices and procedures in the case at bar. 

When one considers the actions of the Commission, when 
confronted with the KOB problem in the context of the cir¬ 
cumstances described above, it is clear that the Commission 
acted at all times well within its power and no legal rights 
of the appellant were invaded. On March 29, 1941 there 
were two instruments of authorization outstanding in KOB 
that required modification. One was its regular license for 
operation on 1180 kc with 10 kw and the other its construc¬ 
tion permit to operate on the same frequency with 50 kw. 
On March 29, 1941 the construction had not been com¬ 
pleted under the permit and the immediate problem was the 
question of modification of the license on the deadline date 
of the treaty. The Commission, having at this point no 
other alternative, modified the license to specify the highly 
undesirable assignment on 1030 kc with 10 kw power. By 
May of 1941 the construction had been completed and the 

»Originally issued as Section 1.366 to the Commission’s Rules and Regu¬ 
lations, adopted July 12, 1939, eff. August 1, 1939, changed to Section 1.325 
eff. September 11, 1946. 
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Commission was confronted with the problem of effecting 
the changes occasioned by the treaty in that permit. In 
view of the fact that predicted atmospheric conditions dur¬ 
ing the succeeding few months considerably ameliorated the 
problem of interference to KOB on that channel, the Com¬ 
mission employed the Special Service Authorization as a 
temporary solution. Meanwhile, the Commission in March 
had embarked upon a broad program of measurements, 
analysis and study in order to determine a permanent solu¬ 
tion which was interrupted by the adverse atmospheric con¬ 
ditions that made accurate measurements impossible. By 
October, 1941 the temporary solution for the 50 kw opera¬ 
tion of KOB that had been adopted for the summer months 
■was no longer a solution in view of the changed conditions 
of sky wave propagation. It was at this point that the Com¬ 
mission modified the Special Service Authorization on its 
own motion to specify the frequency 770 kc. The record 
establishes that both the Commission and intervenor as well 
as the appellant and its predecessors intended that this 
solution would be temporary pending a final study and 
hearing on a permanent solution. The advent of the war 
in December, 1941 completely foiled the attempts of all 
parties in this direction and subsequent to the war the 
intervention of the clear channel problem and further treaty 
negotiations were the basis for delays to the present date. 
But the Commission as early as 1944, nevertheless, gave the 
appellant and intervenor an opportunity to be heard on the 
efficacy of adopting the temporary solution as a permanent 
one. 

1 It is submitted that the Commission in all of the fore¬ 
going procedures acted within the power conferred upon it 
by NARBA and the Communications Act of 1934, as 
amended. 
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VL 

Appellant’s Contentions That Sections 303(g) and 307(b) 
Have Been Violated Are Without Merit on the Basis 
of the Record and, Moreover, Are Irrelevant to this 
Proceeding as Appellant’s Waiver of Its Right to a 
Hearing Relieved the Commission of the Duty to Blake 
Any Findings in Connection Therewith Pursuant to 
Section 309(a) of the Act. 

Appellant further argues that the Commission has vio¬ 
lated Section 307(b) and Section 303(g) of the Act in grant¬ 
ing the Special Service Authorization on 770 kc to inter- 
venor. 

Insofar as Section 307(b) is concerned, it is clear that in 
authorizing intervenor to operate on 770 kc the Commis¬ 
sion did not arbitrarily or capriciously violate the man¬ 
date of Section 307(b) that the Commission shall make the 
distribution of licenses, frequencies, power, etc., “among 
the several states and communities as to provide a fair, 
efficient and equitable distribution of radio service to each 
of the same”. 

The eight Rocky Mountain States 10 served by intervenor 
comprise over one-fourth of the total area of the United 
States. However, aside from intervenor’s authorization to 
operate on 770 kc, these States have only two Class I Sta¬ 
tions, which is less than 5% of the 43 Class I Stations avail¬ 
able in the United States under NARBA (R. 1711, J. App. 
153). On the other hand, in New York City alone, where 
WJZ, appellant, is located, there were at the beginning of 
1941 three Class IA Stations and two Class IB Stations 
operating, or over 11% of the Class I Stations available 
under NARBA. (J. App. 153) In addition, Class I Sta¬ 
tions were assigned to Philadelphia, Baltimore, Washing¬ 
ton, Richmond, Pittsburgh, Wheeling, Cleveland, Cincin¬ 
nati, Fort Wayne, Detroit, Schenectady, Rochester Buffalo, 
Hartford and Boston. 

io New Mexico, Arizona, Colorado, Utah, Montana, Idaho, Nevada and 
Wyoming. 
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Moreover approximately half the people residing within 
the primary service area of intervenor receive primary 
service from no other radio station and many of these resi¬ 
dents receive primary service from no more than one other 
radio station during the daytime. Approximately two- 
thirds of the people within intervenor’s primary service 
area receive nighttime service from no radio station other 
than KOB. (R. 1717,1733,1734,1741,1776,1777,1831,1832, 
1S34) While the primary service area of WJZ is only 
about one-third the size of that of intervenor’s, it has ap¬ 
proximately sixteen times as many radio stations located 
therein. With reference to secondary service, the minimum 
number of such services available to rural listeners within 
the secondary service of appellant is seven times the num¬ 
ber of minimum secondary services available to rural listen¬ 
ers residing within the secondary service area of the inter¬ 
venor. (R. 1776,1777) 

To argue under these circumstances that the Commission 
has been inequitable in its distribution of radio facilities by 
attempting to restore the secondary service lost to eight 
Rocky Mountain States as the result of NARBA is pat¬ 
ently a distortion of the concept of equity. 

Appellant further argues in substance that intervenor 
has been given “preferred treatment’’ in violation of Sec¬ 
tion 307(b) by the Commission in such a way as to arti¬ 
ficially restrict the “demand” for 770 kc in view of the fact 
that it dismissed all applications for operation on 770 kc 
other than those of intervenor. (Appellant’s Brief, p. 42) 
In the first place, it might be noted that intervenor’s appli¬ 
cations for a regularly licensed operation on 770 kc are not 
in issue in this proceeding as the Commission has not yet 
disposed of these applications. Moreover, it is equally clear 
that the Commission has given intervenor’s applications 
for a regular license on 770 kc no preferred treatment over 
that of other applicants. The Commission by its order of 
August 9, 1946 specifically provided that intervenor’s ap¬ 
plication as well as all other applications for regularly 
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licensed operation on 770 kc and 1030 kc be put in the pend¬ 
ing files until after a decision in. the clear channel hearing. 
(J. App. 88) 

Appellant also argues that because its clear channel fa¬ 
cilities are limited as compared with those of the National 
Broadcasting Company and Columbia Broadcasting Sys¬ 
tem 11 the Commission has in some way suppressed compe¬ 
tition and violated some mandate of Section 303(g) by 
authorizing intervenor’s present operation on 770 kc in 
view of the fact that intervenor is an NBC affiliate. Inter- 
venor is frankly at a loss to see any mandate in the provi¬ 
sions of Section 303(g) that the affiliates of the various net¬ 
works be kept in balance as to number, power of coverage. 
In the first place the majority of network affiliates are free 
agents and their affiliations are not static or permanent. 
Stations without restriction under the Act change their 
affiliations from year to year as the success or fortune of 
the networks and stations shift. Many stations choose to 
operate independent of any network affiliation. Manifestly, 
therefore, any attempt to determine fair and equitable dis¬ 
tribution of radio facilities on the ground of network affili¬ 
ation would be so flimsy and fleeting as to be arbitrary. 

Moreover, insofar as appellant’s network service is con¬ 
cerned, in addition to the secondary service of WJZ every 
part of WJZ’s secondary service area receives secondary 
service from at least one other of appellant’s owned or 
affiliated stations. (R. 1774,1819, 1823) Therefore, any in¬ 
terference to WJZ does not necessarily deprive listeners 
in its secondary service area of appellant’s programs. On 
the other hand, within the daytime primary service area of 
intervenor operating on 770 kc there are located no other 
affiliates of the National Broadcasting Company. (R. 1534) 
The further irrelevancy of the fact that intervenor is affili¬ 
ated with the National Broadcasting Company in determin¬ 
ing whether an equitable distribution has been made or 

Appellant ignores the Mutual Broadcasting System which has less clear 
channel coverage than appellant. 
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whether competition has been properly fostered becomes 
readily apparent when one realizes that intervenor is a free 
agent and can change its affiliation and, moreover, that even 
while affiliated with NBC intervenor has pursued a policy 
of carrying the programs of more than one network includ¬ 
ing programs of appellant’s network. (R. 1505, 1506, 1507, 
1508, 1522) 


vn. 

Any Te rmin ation of Intervenor’s Special Service Authori¬ 
zation on 770 Kc Pending an Ultimate Resolution by 
the Commission of the Problem Created by NARBA 
Would Not Only Work an Inequitable Hardship on 
Intervenor, But Would Also Deprive Vast Rural Areas 
in the Eight Rocky Mountain States of Radio Service. 

Appellant requests this Court to hold that the Commis¬ 
sion should arbitrarily terminate intervenor’s operation on 
770 kc and suggests that this would “work no great hard¬ 
ship” on intervenor in view of the fact that intervenor 
holds a “regular” license on 1030 kc with 10 kw power and 
could so operate on that frequency if its authorization on 
770 kc is terminated. 

If appellant means to imply, by its suggestion that inter¬ 
venor be forced to operate of 1030 kc with 10 kw power, 
that such an operation would place intervenor in the same 
status as it was prior to the NARBA reallocations or that 
such operation is the equivalent of intervenor’s present 
operation on 770 kc, such implication is without warrant in 
the record. 

' Intervenor’s operation on 1030 kc with 10 kw power as a 
Class II station would represent a loss in population and 
area covered by it in excess of 99% when compared to the 
Class I status on 1180 kc, 50 kw power it lost as a result of 
the NARBA reallocations. In other words, intervenor, as 
a result of the NARBA reshuffling, was left with less than 
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1% of the coverage it would have otherwise had. 12 (R. 1747, 
1748) 

In comparison to intervenor’s present operation on 770 
kc, 50 kw power daytime and 25 kw night, an operation by 
intervenor on 1030 kc with 10 kw power would represent 
approximately a 50% loss of population served and a 
66%% loss in the land area served within intervenor’s day¬ 
time primary service area. (R. 1717,1718,1828,1832,1865) 
Moreover, if intervenor was forced to operate on 1030 kc, 
10 kw power it would lose entirely its secondary service 
serving a land area of 805,300 square miles and a popula¬ 
tion of 3,913,812. (R. 1717, 1718) 

As pointed out previously approximately half of the 
people residing in intervenor’s primary service area re¬ 
ceive no daytime primary service from any other station 
and approximately two-thirds of the people within inter¬ 
venor ’s nighttime service area receive no other primary 
service. Moreover, many other persons in vast rural areas 
of eight States are dependent upon intervenor’s secondary 
service. These are the people and areas that any termina¬ 
tion of intervenor’s authorization on 770 kc would ‘‘work 
a hardship’’ as they could not be served by an operation of 
intervenor on 1030 kc with 10 kw power. 

Intervenor is no more satisfied with its present tempo¬ 
rary status than is appellant. Its present temporary opera¬ 
tion on 770 kc, while manifestly better than any operation 
on 1030 kc, in no way restores intervenor to the position it 
was in prior to the reallocations required by NARBA which 
resulted in its loss of its Class I status on 1180 kc with 
50 kw power. Intervenor has consistently attempted in 
good faith to find a permanent and more satisfactory solu¬ 
tion and in connection therewith has applied for a regular 
license of operation on 770 kc, 50 kw power, with directional 
operation of both appellant and intervenor to the extent 

12 As a Class I Station on 1180 kc, 50 kw power intervenor would have 
served a population of 10,397,594 and a land area of 1,320,000 square miles. 
Operating on 1030 kc with 10 kw power, intervenor would only serve a popu¬ 
lation of 73,527 and a land area of 1,196 miles. (R. 1748) 
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mutual protection is necessary to permit each station to 
render interference-free Class I B service. That interven¬ 
ing events, such as the war, the clear channel hearing and 
some of appellant’s own dilatory actions have delayed a 
more satisfactory and permanent solution is not the fault 
of intervenor and to a great extent has been beyond the 
control of the Commission. 

It is, therefore, submitted, that even if this Court should 
find that contrary to intervenor’s arguments above, appel¬ 
lant has been denied a hearing to which it is entitled under 
the Act by the extensions of intervenor’s Special Service 
Authorizations that the public interest as well as equity 
and law preclude the Commission from terminating inter¬ 
venor’s operation on 770 kc pending such a hearing by the 
Commission, pursuant to any remand of this Court. If 
appellant, in view of this record, is by any conceivable 
chance entitled to a hearing on the extensions of interven¬ 
or’s Special Service Authorization on the grounds such 
Authorization is a “license”, by the same token intervenor 
is entitled to a hearing pursuant to Section 309(a) before 
such renewals or extensions of its “license” are denied. 
Any termination of intervenor’s Special Service Authoriza¬ 
tion on 770 kc would in effect deny intervenor the hearing 
to which it is entitled under 309(a) before its renewals can 
be denied. Therefore, if this proceeding is remanded to the 
Commission for further hearing, intervenor’s status quo 
on 770 kc must be maintained pending such hearing. 

CONCLUSION. 

Based upon the foregoing arguments and all of the facts 
of record it is submitted. 

' 1. That the appeals must be dismissed because of appel¬ 
lant’s agreement with intervenor not to protest extensions 
of intervenor’s Special Service Authorization; 

2. That the appeals must be dismissed because they have 
been filed nine years too late in violation of the provisions 
of 402(c) of the Act; and 
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3. That in the alternative this Court should affirm the 
Commission’s action in extending intervenor’s Special 
Service Authorization because such action was in conform¬ 
ance with the comprehensive powers delegated to the Com¬ 
mission and violated no procedural rights of the appellant. 

Respectfully submitted, 

W. Theodore Pierson, 

Vernon C. Kohlhaas, 

1007 Ring Building, 
Washington 6, D. C. 

Pierson and Ball, 

1007 Ring Building, 

Washington 6, D. C., 

Of Covmel. 
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APPENDIX. 

Pertinent sections of the Communications Act of 1934, as 
amended, 48 Stat. 1064, 47 U.S.C. not set forth in appel¬ 
lant’s brief are Sections 303(r) and 402(c) which provide 
as follows: 

Section 303(r). Make such rules and regulations and pre¬ 
scribe such restrictions and conditions, not inconsistent 
with law, as may be necessary to carry out the provisions 
of this chapter, or any international radio or wire com¬ 
munications treaty or convention, or regulations annexed 
thereto, including any treaty or convention insofar as it 
relates to the use of radio, to which the United States is or 
may hereafter become a party. (June 19, 1934, c. 652, Sec¬ 
tion 303, 48 Stat. 1082, as amended May 20, 1937, c. 229, 
Sections 5, 6 (a, b), 50 Stat. 190, 191) 

1 Section 402(c). Such appeal shall be taken by filing with 
said court within twenty days after the decision com¬ 
plained of is effective, notice in writing of said appeal and a 
Statement of the reasons therefor, together with proof of 
Service of a true copy of said notice and statement upon the 
Commission. Unless a later date is specified by the Com¬ 
mission as part of its decision, the decision complained of 
shall be considered to be effective as of the date on which 
public announcement of the decision is made at the office of 
the Commission in the city of Washington. The Commis¬ 
sion shall thereupon immediately, and in any event not 
later than five days from the date of such service upon it, 
mail or otherwise deliver a copy of said notice of appeal 
to each person shown by the records of the Commission to 
be interested in such appeal and to have a right to inter¬ 
vene therein under the provisions of this section, and shall 
at all times thereafter permit any such person to inspect 
and make copies of the appellant’s statement of reasons 
for said appeal at the office of the Commission in the city 
of Washington. Within thirty days after the filing of said 
appeal the Commission shall file with the court the originals 
or certified copies of all papers and evidence presented to it 



47 


upon the application or order involved, and also a like copy 
of its decision thereon, and shall within thirty days there¬ 
after file a full statement in writing of the facts and grounds 
for its decision as found and given by it, and a list of all in¬ 
terested persons to whom it has mailed or otherwise deliv¬ 
ered a copy of said notice of appeal. 

Pertinent sections of the Commission’s Rules and Reg¬ 
ulations provide as follows: 

Sec. 1.325. ‘‘Special service authority may be issued 
to the licensee of a standard broadcast station for a 
service other or beyond that authorized in its existing 
license for a period not exceeding that of its existing 
license upon proper application therefor and satisfac¬ 
tory showing in regard to the following among others: 

(a) That the requested authorization may not be 
granted on a regular basis under the existing rules 
covering the operation of standard broadcast stations; 

(b) That experimental operation is not involved as 
provided for by Part II, Section 3.32 of the Rules and 
Regulations; 

(c) That public interest, convenience and necessity 
will be served by granting the authorization requested. 
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Federal Communications Commission, Appellee 
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REPLY BRIEF FOR APPELLANT 

An analysis of the briefs filed by the Commission and 
by KOB discloses one important concession and one 
equally significant omission: 

Both the Commission and KOB recognize (FCC Br. 
pp. 26-27; KOB Br. pp. 27-28) that the SSA under which 
KOB operates has resulted in a modification of WJZ’s 
license as a Class I-A station by subjecting it to objec¬ 
tionable nighttime interference. This is a complete volte 
face from the position taken at the time the SSA was 
issued in 1941. KOB then argued (Tr. 245-261) and the 
Commission held (Joint App. 57-59) that the SSA did not 
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modify WJZ’s license. At that time the Commission oper¬ 
ated on the theory that existing Class I-A licenses could 
be indirectly modilied by making other grants on the same 
frequency without complying with the hearing require¬ 
ments of Sections 312(b) and 303(f) of the Communica¬ 
tions Act. This contention was exploded by this Court 
and the Supreme Court in the landmark KOA case decided 
in 1942 and 1943, holding that objectionable interference 
to an existing station caused by a new- grant constitutes 
an indirect modification of license and that Sections 
312(b) and 303(f) entitle a licensee to advance notice and 
reasonable opportunity to show cause why the order of 
modification should not issue. Federal Communications 
Commission v. National Broadcasting Company, 319 U. S. 
239 (1943), affirming 76 App. D. C. 238, 132 F. (2d) 545 
(1942). Since the KOA decision the Commission has con¬ 
sistently recognized that an application for a construction 
permit which would result in objectionable interference 
to an existing station cannot be granted without advance 
hearing over objections of the existing station. Lawrence 
Broadcasting Co., 5 RE 920 (1949). And in the Josh L. 
Horne case (5 RR 1420) decided in 1950 (summarized 
in our opening brief at pages 37-38) the Commission ex¬ 
pressly acknowledged that the protections of Sections 
312(b) also extend to applications for SSA’s. It has 
nevertheless continued the SSA which it first granted to 
KOB in 1941 prior to this Court’s and the Supreme 
Court’s pronouncements in the KOA case. 

The Commission’s failure to discuss its statutory au¬ 
thority to grant SSA’s is equally significant. A major 
portion of the Commission’s brief is devoted to a dis¬ 
cussion of the “reasonableness” of its 1949 and 1950 ac¬ 
tions (which it describes variously as “unfortunate,” 
“unhappy” and the “most equitable solution to a difficult 
problem”) without in any way attempting to spell out 
and sustain its statutory authority to grant either the 
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initial SSA or the 1949 and 1950 extensions. The Com¬ 
mission thus seeks to sidestep WJZ’s primary contention 
that the SSA is beyond the Commission’s statutory au¬ 
thority in that it is a “device to permit licensed opera¬ 
tion without complying with the licensing requirements of 
sections 303, 307, 308, 309, 312 and 319 of the Communi¬ 
cations Act” (WJZ Br. 24). 

Thus confronted with the basic dilemma of the statu¬ 
tory authority to issue SSA’s which contravene the li¬ 
censing requirements of the Communications Act and 
faced with the loss of the argument on which they relied 
below, KOB and the Commission have been forced to 
turn to makeshift arguments designed to camouflage the 
real issues. These arguments (to which we now turn) 
are equally untenable. 

I 

Section 303 (r) Did Not Repeal Sections 312(b) 

and 303(f) 

Although the Commission makes no effort to refute our 
contention that it must comply with Sections 312(b) and 
303(f) in issuing SSA’s that would result in modification 
of another station’s license, KOB, in an attempt to avoid 
the holdings of the KOA and Horne cases, supra, de¬ 
votes a major portion of its brief (Br. 31-38) to the con¬ 
tention that the general rule-making powers contained in 
Section 303(r) of the Communications Act authorized the 
Commission to grant the SSA to KOB without complying 
with Sections 312(b) and 303(f). It is significant that 
this contention was not made by either the Commission 
or KOB below and is not made by the Commission here. 

The short answer to this argument is that on appeal 
from an administrative agency “the grounds upon which 
an administrative order must be judged are those upon 
which the record discloses its action was based,” and 
the courts cannot affirm such action on different grounds, 
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as they can on appeals from the district courts. Securi¬ 
ties and Exchange Com. v. Chenery Corp. f 318 U. S. 80, 
S7, 88. 93-94 (1943); Mississippi River Fuel Corp. v. Fed¬ 
eral Power Com y n, 82 App. D. C. 208, 244, 163 F. 2d 433 
(App. D. C. 1947). In any event, the contention is pat¬ 
ently unsound. 

Section 303(r) gives the Commission power to 

“Make rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions of 
; this Act, or any international radio or wire commu- 
1 nications treaty or convention insofar as it relates to 
the use of radio, to which the United States is or 
may hereafter become a party”. 

This provision was added to the Communications Act by 
amendment enacted in 1937 to implement the Safety of 
Life at Sea Convention (Public No. 97, 75th Cong.; 50 
Stat. 190). A similar rule-making authorization is con¬ 
tained in section 4(i) of the original 1934 Act except 
that it does not extend to treaties. 1 Intervenor concedes 
(Br. 35) that section 4(i) does not bestow the powers it 
claims for the Commission, but it contends that the addi¬ 
tional empowering clause of 303(r) to “make rules . . . 
not inconsistent with law, as may be necessary to carry 
out the provisions of . . . any . . . treaty relating to the 
use of radio” supplies the authorization. The argument 
is that the SSA was granted to KOB in order to permit 
the United States to carry out its treaty obligations 
under the 1937 North American Regional Broadcasting 
Agreement, and that the prior hearing requirements of 
Sections 312(b) and 303(f), being allegedly in conflict 
with the treaty obligations, were therefore repealed by 


1 Section 4(i) provides that “The Commission may perform any 
and al! acts, make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in the execution 
of its functions.” 
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implication in the enactment of Section 303 (r). The ar¬ 
gument is both legally and factually falacious. 

Intervenor’s interpretation of 303(r) is based on the 
rule of statutory construction that in cases of conflict be¬ 
tween a statute and a treaty, the later law will prevail. 
It fails to apply, however, two equally basic principles, 
i.e., that repeals by implication are never favored and 
that a later treaty should never be regarded as displacing 
an earlier statute by implication unless the two are abso¬ 
lutely incompatible and it is impossible to enforce the 
statute without contravening the treaty. Johnson v. 
Browne , 205 U. S. 309 (1907); United States v. Lee Yen 
Tai, 185 U. S. 213 (1902). A summary of the NARBA 
re-allocations and of the circumstances which gave rise 
to KOB’s SSA shows that there is no conflict between 
the Communications Act and the treaty. 

The North American Regional Broadcasting Agreement 
was signed by representatives of the various participating 
nations on December 13, 1937, and became effective on 
January 23, 1941, which, in accordance with the terms of 
the Agreement, was one year following ratification by 
the fourth of the governments whose ratification was nec¬ 
essary before the Agreement could become effective 
(Treaty Series 962, 1 RR 41:11). The United States 
knew as early as 1937, therefore, that reallocations would 
be necessary when the Agreement became effective. In 
preparing for the reallocations, the Commission, in acting 
on renewals of licenses, set all authorizations to expire 
on the date that the Agreement was to become effective, 
and added the following reservation to each renewal: 

“The Commission reserves the right during license 
period of terminating this license or making effective 
any changes or modifications of this license which 
may be necessary to comply with any decision of the 
Commission rendered as a result of any hearing held 
under the rules of the Commission prior to the com¬ 
mencement of this license period or any decision ren- 
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1 dered as a result of any hearing which has been 
designated but not held prior to the commencement 
of this license period” (Joint App. 11) 

More than six months before the effective date of the 
treaty all licensees were notified of the reallocations pro¬ 
posed to be made and were advised that full opportunity 
would be given to any broadcaster to register his views 
if he took exception to the individual reallocation pro¬ 
posed for him (Joint App. 14-21). Pursuant to this notice, 
and a subsequent order issued on February 4, 1941, KOB 
and certain other stations filed expressions of protest to 
the proposed reallocations. The February 4 order ex¬ 
pressly stated that if any of the stations affected believed 
that the public interest would be better served by grant¬ 
ing their renewals on another frequency or on other con¬ 
ditions, they could request a hearing on or before Febru¬ 
ary 24, 1941, and, should such hearing be requested, the 
Commission would by subsequent order provide, prior to 
March 5, 1941, for holding of the hearing on appropriate 
issues. The order further stated that if the licensee did 
not request a hearing, it would be deemed to have con¬ 
sented to the change in frequency and operating condi¬ 
tions as specified (Joint App. 24-31). Although KOB ob¬ 
jected to its proposed assignment and notified the Com¬ 
mission that it desired to be heard, it subsequently with¬ 
drew its protest and accepted the assignment proposed, 
i.e., on 1030 kilocycles (Joint App. 37-39). 

It will be observed that the effective date of the reallo¬ 
cation requirements was postponed for an extended period, 
thereby providing adequate opportunity to accommodate 
NARBA to the procedural provisions of the Communica¬ 
tions Act. It will also be observed that the Commission 
went to great lengths to accomplish, and did accomplish 
its reallocations in full compliance with the hearing re¬ 
quirements. Any contention, therefore, that the statutory 
hearing provisions were repealed by implication because 
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in conflict with NARBA is obviously unfounded. Johnson 
v. Browne, supra; United States v. Lee Yen Tai, supra. 

Intervenor’s contention that Section 312(b) has been 
repealed by Section 303(r) is also opposed to the rule of 
statutory construction that general language used in a 
statute should receive such a limited construction as will 
accord with the legislative intention as gathered from the 
provisions of the whole Act. United States v. Nice, 241 
U. S. 591 (1916); McKee v. United States, 164 U. S. 287 
(1896). It overlooks the fact that Section 312 (b) ex¬ 
pressly covers modifications of licenses that are made 
necessary to comply more fully with the “provisions of 
. . . any treaty ratified by the United States” and makes 
these modifications subject to the same prior-hearing re¬ 
quirements as apply to domestic modifications. 2 To hold 
as KOB contends would also be opposed to the principle 
that construction of a statute which creates an inconsis¬ 
tency should be avoided when a reasonable interpreta¬ 
tion can be adopted which will not do violence to the 
plain words of the act and which will carry out the in¬ 
tention of Congress. United States v. Raynor, 302 U. S. 
540 (1938); see also Markham v. Cabell, 326 U. S. 404 
(1945); United States v. LaFranca, 282 U. S. 568 (1931). 

KOB further errs in overlooking that its SSA on 770 
kc was not granted until October 14, 1941, more than six 
months after the Commission’s actions of March 29, 1941 
completing its NARBA reallocations and renewing WJZ’s 
license unconditionally as the Class I-A station on 770 kc 
(Joint App. 44-49). In contrast, the Commission’s March 
29 action licensing KOB on 1030 kc contained a reserva¬ 
tion (page 5, supra) identical to that contained in the re¬ 
newals of all authorizations pending the reallocations 
(Joint App. 40-42). An identical reservation was also 


2 The text of Section 312(b) appears on page 53 of our main 
brief. 
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retained in WBZ’s license, the Class I-B station on 1030 
kc (Joint App. 42-44). Thus, while the Commission re¬ 
served the right to modify further the licenses of W±5Z 
and KOB if necessary to carry out the NARBA realloca¬ 
tions, it did not retain any such right with respect to the 
license of WJZ. 

Finally, KOB also errs in its contention that Buie 1.325 
governing the issuance of SSA’s was adopted under the 
authority of Section 303(r), rather than under Section 
4(i) which KOB concedes to be inadequate for the pur¬ 
pose (Br. 37). Review of the history of Rule 1.325 (origi¬ 
nally Section 1.366) shows that it was adopted under the 
authority of Section 4(i) and that Section 303(r) was not 
relied upon. Code Fed. Reg. (1939) p. 2675. 

It follows that Section 303(r) obviously was not in¬ 
tended by Congress to supersede the hearing require¬ 
ments of Sections 312(b) and 303(f) and that the Com¬ 
mission did not accomplish either its NARBA realloca¬ 
tions or its SSA assignment to KOB in reliance thereon. 

n 

The Appeals Are Not Barred by the 1944 Agreement 

KOB also contends (Br. 23-26) that the appeal must 
be dismissed because of a 1944 agreement by WJZ not 
to protest extensions of the SSA. In reply, we contend 
that the 1944 agreement (which was given in return for 
a 90 days’ postponement of hearing) is no longer binding 
because of material changes in circumstances and because 
we have discharged our obligations under it. In our main 
brief we have set forth in full the circumstances that 
gave rise to the agreement (Br. 11-15). They need be 
restated only to the following extent. 

In early 1944, following two years of wartime opera¬ 
tion by sufferance under the SSA, KOB filed its applica¬ 
tions for construction permit and regular license on 770 
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kc, to operate with 50 kw, non-directional, full time. 
In due course the Commission designated the applications 
for hearing on specified issues (Joint App. 64-67) and on 
May 29, 1944 announced that the hearing would begin on 
July 10, 1944, some 40 days hence (R. 424). Because 
WJZ had not been made a party to the proceeding, it 
petitioned to intervene and was granted leave to do so on 
June 28, 1944. Two days later, WJZ filed a further peti¬ 
tion in which it asked for a 90-days ’ postponement of the 
hearing, showing in support that its attorney had prior 
commitments which would preclude his attendance on the 
July 10th date and that its consulting engineer, then on 
active duty in the U. S. Navy, would require additional 
time to prepare because of his military duties. Imme¬ 
diately following the* filing of the petition, discussions 
were had between counsel leading to the understanding 
that if KOB would consent to the 90-days ’ continuance, 
WJZ would not protest extensions of the SSA (then due 
to expire on October 1, 1944) during the course of the 
proceedings on “the issues set forth in the Commission’s 
notice of hearing” on KOB’s applications for construc¬ 
tion permit or regular license (Joint App. 72-74) (empha¬ 
sis supplied). 

It is this understanding of counsel which KOB con¬ 
tends WJZ has breached in filing the instant appeals. 
KOB’s argument is necessarily founded on the assump¬ 
tion that if it had not consented to the continuance, the 
Commission would have been able to decide the hearing 
before October 1, 1944, thereby rendering unnecessary 
any extension of the SSA beyond that date. But this 
assumes too much. 

In the first place, WJZ’s request for postponement was 
entirely reasonable and probably would have been granted 
even over objection. But even if the postponement had 
been denied and the hearing had proceeded as scheduled 
on July 10th, final decision could not possibly have been 


10 


reached by October 1st. The hearing alone consumed 
eleven days and another thirty-eight days were necessary 
for the parties to prepare proposed findings of fact. 
Even if the Commission had been able to prepare and 
release its proposed decision shortly after submission of 
findings by the parties (a most unlikely result), sufficient 
time would not possibly have been available before Oc¬ 
tober 1st for the filing of exceptions, holding oral argu¬ 
ment thereon, issuance of final decision and possible filing 
of and action on a petition for reconsideration, the mini¬ 
mum steps in a case of this nature. 

KOB’s assumption also overlooks the fact that much 
of the time lapse between July 10, 1944 and January 2, 
1945 (the date the hearing began) was due to delays of 
its own causing and that as early as November 1944 WJZ 
placed KOB on notice that the understanding of counsel 
did not contemplate the circumstances even as they had 
changed as of that time. Thus, on September 8, 1944, 
KOB petitioned to have the hearing issues expanded to 
include an issue directing WJZ to show cause why its 
license should not be modified by requiring it to install a 
directional antenna to protect KOB. (Tr. 438-443). In 
the petition it contended that the issues set forth in the 
Commission’s notice of hearing did not give WJZ an 
opportunity to show cause why its nighttime operation 
should not be modified and that without such opportunity 
*‘a further proceeding would be required” before KOB 
could obtain a regular license on 770 kc (Tr. 441-442). On 
September 14, WJZ filed an opposition to this petition 
pointing out that if it were granted extensive additional 
engineering work would be required, thereby necessitating 
a further postponement of the hearing (Tr. 448-454). 
Also, on September 22, Station KXA, Seattle, Washing¬ 
ton^ which had been made a party to the hearing because 
of objectionable interference that would be caused to it by 
the proposed KOB operation, petitioned to have the is- 
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sues further expanded to include an issue on whether 
any other station would be adversely affected by KOB 
(Tr. 471-472). On September 30, with the hearing sched¬ 
uled for October 9 and with no action yet having been 
taken on the various petitions to expand the issues, the 
Commission, on its own motion, continued the hearing to 
December 11 (Joint App. 71). Thereafter, on October 9, 
it granted KOB’s petition to expand the issues, adding 
the following two completely new issues relating to direc¬ 
tional operation by both WJZ and KOB: 

To determine the directional antenna patterns that 
Stations KOB and WJZ operating on 770 kc with 50 
kw could use, each protecting the service of the other 
as a Class I-B station in accordance with the Com¬ 
mission’s Rules, Regulations and Standards. 

To determine what areas and populations would re¬ 
ceive primary as well as secondary service from Sta¬ 
tions KOB and WJZ each operating on 770 kc with 
50 kw power employing a directional antenna de¬ 
signed to protect the service of the other as a Class 
I-B station and what other service is presently avail¬ 
able to those areas and populations. 3 (Tr. 490-491) 

WJZ replied to this action by asking the Commission 
to review its October 9 order and to continue the hearing 
for 30 days. The petition for continuance (which was 
granted in part) explained that the Commission’s order 
expanding the issues had introduced new problems which 
required considerable additional preparation. It also ex¬ 
plained that it had become necessary for WJZ to retain 
new' counsel due to other commitments of its then coun¬ 
sel (Joint App. 72-74). At this same time, by letter 
dated November 28, 1944, written at the request of KOB 
that the terms of the July understanding of counsel be 
reduced to writing, WJZ’s retiring counsel wrote, sum¬ 
marizing those terms, but expressly stating that the “wn- 


3 KOB’s applications and the Commission's original hearing issues 
all called for non-directional operation by WJZ and KOB. 
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derstanding reached did not contemplate the circumstances 
as they have changed since that time” (Joint App. 73). 
t emphasis supplied). 

Even more substantial changes in circumstances were 
to occur. On February 20, 1945, approximately five weeks 
following the hearing on the license applications, the 
Commission issued an order announcing the Clear Chan¬ 
nel Proceeding/ The order indicated that the Proceed¬ 
ing was to be of overriding importance and that the 
Commission would move expeditiously in reaching a de¬ 
cision. it had the practical effect of terminating the 
hearing on KOB’s applications for regular license, since 
action on those applications would impair implementa¬ 
tion of a decision in the Clear Channel Proceeding, the 
issues in which included (a) the possibility of higher 
power for Class I-A stations, a result which would pre¬ 
clude operation by KOB on 770 kc; (b) the possibility 
that a frequency other than 770 kc would be made avail¬ 
able for KOB; (c) the possibility that 770 kc might be 
“broken down” for utilization in an area other than New 
Mexico; and (d) the announcement that if any of the 
Class I-A clear channels, including 770 kc, were “broken 
down” as a result of the Proceeding, new applications 
would be entertained for their use. This interpretation 
of the order was subsequently confirmed by the Commis¬ 
sion’s actions of February 1 and 5, 1946 dismissing ap¬ 
plications for full-time operation on Class I-A frequencies 
pending a decision in the Clear Channel Proceeding (1 
KB 53:902) and by its August 9,1946 announcement which 
** proposed that the KOB applications and all other appli¬ 
cations for operation on either 770 kc or 1030 kc be put 
in the pending files until a decision in the Clear Channel 
Hearing” (Joint App. 87-88). As a result of these or¬ 
ders, which were not opposed by intervenor, the KOB 


4 The purpose and scope of this order are very well explained by 
the Commission in its brief at page 15. 
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applications for regular license on 770 kilocycles were re¬ 
moved from hearing status and placed in the pending file 
where, due to subsequent delays in reaching a decision 
in the Clear Channel Proceeding, they have rested in in¬ 
activity since. 3 

It is entirely clear, therefore, that the changes in 
hearing issues in the proceeding involving the KOB ap¬ 
plications, the delays in hearing occasioned by those 
changes in issues, the subsequent initiation of the Clear 
Channel Proceeding, the subordination of the KOB license 
hearing to the Clear Channel Proceeding, and the more 
than six years which have elapsed since the 1944 agree¬ 
ment, all have had the combined effect of discharging 
WJZ’s obligations under the agreement and relieving it 
of all moral and legal duties thereunder. Martin v. 
Martin, 32 Kv. Law Rep. 1100, 107 S. W. 771 (1908); 
Randall v. Burk Township, 11 S. D. 40, 75 N. W. 276 
(1898); WiUiston on Contracts, Vol. I § 204a, p. 633 
(Revised Ed. 1936); see also Ford Motor Company v. 
United States, 335 U. S. 303 (1948)/ 


5 The delays are explained in full in our main brief (pp. 15-21). 
They included unexpected postponements in taking testimony in the 
Clear Channel Proceeding; subsequent intervention by the U. S. 
Senate directing the Commission not to decide the Clear Channel 
Proceeding until the Senate had made its own investigation; the 
commencement of the Third North American Regional Broadcast¬ 
ing Conference in Montreal in 1949, and the Commission’s deter¬ 
mination not to reach a decision in the Clear Channel Proceeding 
until a new NARBA had been signed; and the current delay occa¬ 
sioned by the necessity of having the various governments ratify 
the new NARBA before it becomes effective, and by the subse¬ 
quent necessity of arranging a future conference to work out 
separate agreements with Mexico and Haiti which have not agreed 
to the new NARBA. (See letter dated February 5, 1951 from the 
President transmitting the new NARBA to the Senate for favorable 
action, Daily Cong. Rec. 965.) 

* Since the intervening events have relieved WJZ of its obliga¬ 
tions under the agreement of counsel, it is not necessary to consider 
the question of whether any such agreement legally could be made 
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in 

Appellant Did Not Waive Its Rights by Not Appealing 

the Initial SSA 

Both the Commission (Br. 26-38) and KOB (Br. 26-31) 
contend that by not appealing from the 1941 grant of 
the initial SSA WJZ waived any right to a hearing on 
the 1949 and 1950 extensions. 7 In developing the rationale 
of this contention, they concede that the initial grant of 
any instrument of authorization (whether it be a regular 
license or a temporary SSA) cannot be made without 
affording a prior hearing to an existing station that 
would suffer interference therefrom. But, they argue, if 
the existing station does not assert its right to be heard 
at the time the initial authorization is granted, it cannot 
later assert that right upon application for renewal of 
the authorization. Whatever merit there might be in this 
contention insofar as renewals of regular licenses are 
concerned, it is clear that it does not hold with respect 
to SSA’s, and in particular with respect to the SSA 
under which KOB operates. 

The contention fails to appreciate the basic difference 
between an SSA and a regular license. This difference is 
apparent in the rule under which an SSA is granted, in 
the application form used in applying for an SSA, and in 


in view of the considerations of public policy involved in the use 
of broadcast freouencies. It is not amiss to point out, however, 
that the decisions in Sovereign Camp, W . 0. W. v. Smith, 7 F. 
Supp. 569 (D. C. M. Alabama, S. D., (1934)) and Westinghouse E. 

Manufacturing Co. v. Binghamton Ry. Co., 255 Fed. 378 (D. C. 
tf. D. N. Y. (1919)), cited by KOB in support of the statement 
that a party may by agreement waive a statute enacted for his 
benefit, expressly limit their holdings to instances where the right 
waived is conclusively private, and no consideration of public policy 
is involved. 

7 This contention is contrary to KOB’s admission below that 
WJZ was entitled to a hearing on extensions of the SSA (Tr. 
514-515). 
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the terms inserted in the instrument. Thus, Rule 1.325 
provides that an SSA will be issued only for an operation 
that may not be granted i ‘on a regular basis” (1 RR 
51:325); the application form (FCC Form 317) requires 
the applicant to agree that it is filed subject to the ex¬ 
press condition that it will be “issued on a temporary 
basis only” and that it will be “subject to cancellation by 
the Commission at any time without notice or hearing” 
(1 RR 98:251); and the SSA itself contains the express 
provision that it is subject to the conditions “that in the 
event the proposed operation causes interference which 
in the judgment and discretion of the Commission is ob¬ 
jectionable, the authority for such authorization may be 
modified or cancelled without prior notice or hearing” 
and “that it may be terminated by the Commission at any 
time without advance notice or hearing if in its discre¬ 
tion need for such action arises” and “nothing contained 
herein shall be construed as a finding by the Commission 
that the authority herein granted is or will be in the 
public interest beyond the express terms hereof.” (Joint 
App. 46-48, 200). 8 Thus, unlike licenses, SSA’s are in¬ 
tended to be temporary only and consequently do not 
place an obligation on those who may be aggrieved by 
their provisions to litigate the initial grant or else be 
foreclosed from raising the aggrievement at such time as 
extensions may be applied for and granted by the Com¬ 
mission. 

This distinction between SSA’s and regular licenses is 
even more pronounced in the special SSA under which 


8 It is these provisions which expressly negate that the SSA is 
to be of a continuing nature and which would deny to KOB any 
claim of right to hearing before the SSA could be terminated. 
Federal Radio Com. v. Nelson Bros. B & M Co., 289 U. S. 266, 
284-285 (1933); Crosley Corporation v. Federal Communications 
Commission, 70 App. D. C. 312, 106 F. (2d) 833 (1939), cert. den. 
308 U. S. 605 (1940). See, also, admission by KOB that its SSA 
is “cancellable without prior notice or hearing” (Tr. 254). 
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KOB is operating. From the beginning the Commission 
has emphasized the temporary nature of the authoriza¬ 
tion by entitling the original grant and each extension 
“special temporary service authorization’’ instead of the 
official title “special service authorization” (Joint App. 
46, 48, 200). The Commission has also inserted in the 
original grant and in each extension the specific provision 
that it is to expire “in no event” later than the expira¬ 
tion date therein- specified (Joint App. 46, 48, 200). It is 
also to be observed that the initial 1941 authorization 
and its first extension were for periods of 47 and 40 days 
respectively and were granted solely to allow the Com¬ 
mission to make measurements to determine which fre¬ 
quency would be best for KOB. Before this measure¬ 
ment program could be completed, the United States en¬ 
tered World War II and the Commission’s engineers who 
were engaged in making the survey were reassigned to 
other duties connected with the war effort. (The meas¬ 
urement program was never renewed and the Commission 
has not yet determined which frequency would provide 
the best assignment in the public interest for KOB.) 
Despite the fact that the purpose for which the SSA 
originally was granted was therefore no longer applicable, 
the SSA was extended periodically thereafter, first as a 
War measure, later until decision was reached on KOB 
applications for regular license, and still later until the 
Clear Channel Proceeding was decided. Although WJZ 
made clear its position all through this period that the 
SSA was unlawful (Tr. 498, 507, 2089, 2159, 2233, 2265), 
it refrained from formally opposing the SSA in the hope 
that the Commission would arrive at a solution satisfac¬ 
tory to all concerned. However, after the Commission’s 
decisions of March 24 and June 1, 1949, holding that 
regardless of the merits of WJZ’s position, the Commis¬ 
sion would not terminate the SSA until a decision was 
reached in the Clear Channel Proceeding, and with in¬ 
definite further delay in that Proceeding apparent, it 
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became obvious to WJZ that it had no alternative but to 
attack the legality of the SSA on the occasion of the 
application for its next extension. It therefore on Au¬ 
gust 23, 1949 opposed the grant of the extension of SSA 
applied for on June 17, 1949 (Joint App. 102-165). 

The August 23, 1949 motion was the first direct oppo¬ 
sition which WJZ had filed to the SSA since 1941. When 
that motion was denied, WJZ filed a timely appeal to 
this court within the period prescribed by Section 402(c) 
of the Communications Act. It is thus apparent that the 
argument of untimeliness is unfounded. 9 

Before turning from the subject of timeliness of the 
appeal, we desire to make clear that contrary to the state¬ 
ments made by the Commission in its brief (Br. 25) we 
do not leave unchallenged the question of the Commis¬ 
sion’s statutory authority to grant SSA’s. In our main 
brief we pointed out that it might not be necessary in this 
case for the Court to reach this more basic question, 
since it could hold the SSA void on the already settled 
ground that it resulted in modification of WJZ’s license 
without complying with Sections 312(b) and 303(f). But 
if this Court were to determine (contrary to our conten¬ 
tions) that Sections 312(b) and 303(f) do not extend to 


* Both the Commission and KOB cite this court’s decision in 

WOW, Inc. v. Federal Communications Commission, .App. D. C. 

.. 184 F. (2d) 257 (1950) in support of their contention that 

the appeals are not timely, but that case refutes rather than sus¬ 
tains their viewpoint. It recognizes that claim of modification of 
license can be relitigated upon application for renewal of a “per¬ 
manent” grant where conditions have changed since the initial 
grant was made. Its rationale clearly would also extend to an 
authorization which was never intended to be “permanent” and 
where there has been a complete change in the circumstances that 
existed when it was first granted. Furthermore the licensing 
scheme of the Communications Act makes clear that applications 
for renewals of authorizations (Section 307(d)) are to be “gov¬ 
erned by the same considerations and practices which affect the 
granting of original applications.” 
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SISA's or that we have waived our right to object to the 
modification of license either because our appeal is not 
tiniely or for other reason, we ask the Court to hold 
that the extensions of the SSA are nevertheless void 
because the ISSA under which KOB operates is an illegal 
device to permit licensed operation without complying 
with the licensing requirements (Sections 303, 307, 308, 
309, 312 and 319) of the Communications Act. There can 
be no doubt that this issue is present even on extensions 
of the SSA. The Commission in fact concedes (Br. 30) 
that it “does not challenge the timeliness of any argu¬ 
ment by the appellant that there were no reasonable 
grounds upon which the Commission could have concluded 
it was necessary to extend KOB's SSA” and that the 
“Commission's determination on this issue is subject to 
challenge and judicial review by any party who would be 
aggrieved or adversely affected by the Commission's ac¬ 
tion, on the issue whether the Commission acted reason¬ 
ably or arbitrarily.” Since the Court has jurisdiction 
to 1 determine ■whether the actions are “reasonable” or 
“arbitrary,” it also has jurisdiction to determine whether 
they are void as beyond the Commission's statutory au¬ 
thority. 

IV 

KOB Would Not Suffer Substantial Hardship if Returned 
to Its Licensed Assignment 

Both the Commission (Br. 2, 3, 31-32) and KOB (Br. 
2, 42-44) endeavor to create the impression through mis¬ 
leading comparisons that the return of KOB to its li¬ 
censed assignment would result in substantial hardship to 
KOB. But this is not the case. 

The record shows that KOB is licensed as a Class II 
station on 1030 kc, 10 kw, unlimited time, with permission 
to increase power to 50 kw, unlimited time, using a direc¬ 
tional antenna nighttime. These facilities compare favor- 
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ably with the licensed facilities which KOB had prior to 
its assignment on SSA operation (Br. 3-7). Thns, from 
1923 until 1928, KOB operated with various powers on 
several different frequencies, never exceeding 10 kw. On 
October 30, 1928 it was licensed on 1180 kc with 10 kw, 
sharing time at night with station KEX, Portland, Ore¬ 
gon; KEX operated two-thirds of the time and KOB one- 
third. This time-sharing arrangement remained in ef¬ 
fect until November 27, 1939, when (KEX having moved 
to another frequency) KOB was licensed for unlimited 
operation on 1180 kc with 10 kw. On May 7, 1940, it re¬ 
ceived a construction permit to increase power to 50 kw 
on 1180 kc, but it never constructed or received a license 
for that assignment. Thus, it has never been licensed to 
operate full time with more than 10 kw power, and has 
never provided a fulltime service using power m excess 
of 10 kw except under an SSA. 

With KOB’s license history thus laid bare, its reluc¬ 
tance to move from SSA operation on 770 kc becomes 
understandable. But even if KOB were to return to 1030 
kc substantial hardship would not result. KOB forth¬ 
with could begin operation on 1030 kc with 50 kw day, 10 
kw night, and under authorization already received, could 
increase power to 50 kw night on installation of a direc¬ 
tional antenna. Since the Commission has made no find¬ 
ings on the respective coverages which KOB would enjoy 
on 770 kc, 1030 kc and 1180 kc, and since the record is in 
conflict on this point due to the fact that WJZ, KOB and 
the Commission’s Engineering Department all submitted 
different estimates, it is not possible without a resolution 
of this conflict by the Commission to arrive at a definite 
determination of the respective coverages on the several 
frequencies. 10 However, using the computations presented 

10 The absence of findings on this issue alone would preclude this 
Court from determining whether the Commission’s actions in extend¬ 
ing the SSA were reasonable. (See authorities collected at pp. 
40-41 of our main brief.) 
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by the Commission’s Engineering Department, (which 
presumably is neutral), we have the following comparison 
(Tr. 1862-1871): 

(a) Daytime coverage. Since frequencies lower on the 
dial provide wider daytime coverage than those higher 
on the dial KOB would serve a greater population day¬ 
time on 1030 kc than it would serve with equivalent power 
on 1180 kc. Daytime hours (sunrise to sunset) comprise 
more than two-thirds of the total operating schedule of 
KOB. Operation by KOB daytime on 1030 kc will there¬ 
fore permit it to serve a greater population than it 
would have served even if it constructed its 50 kw station 
on 11S0 kc. 

(b) Nighttime coverage. When KOB was licensed as a 
share-time Class I station on 1180 kc, it enjoyed some 
secondary service and consequently served a substantially 
greater population than it now serves on 770 kc or would 
serve if it were to return to 1030 kc, since it would pro¬ 
vide no secondary service whatsoever on either of these 
frequencies. Operating nighttime with 25 kw on 770 kc 
at the present time, KOB serves a population of 128,135. 
This is to be compared with a population of 87,182 which 
it would cover nighttime with 10 kw nondirectional on 
1030 kc and 109,802 which it would cover nighttime "with 
50 kw nondirectional on 1030 kc. The population loss 
which KOB would suffer if it were to return to 1030 kc 
(40,953 if it operated with 10 kw and 18,333 with 50 kw) 
would occur only a relatively few hours (between local 
sunset and midnight) each day. These minor losses are 
to be compared with the loss being suffered by WJZ of 
23,346.463 persons (more than 98% of WJZ’s licensed 
setwice area) from the continued illegal operation of 
KOB on 770 kc. 

Truly, therefore, the return of KOB to its licensed 
assignment pending a possible legal change to another as¬ 
signment at the conclusion of the Clear Channel Proceed- 
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ing, would not result in a hardship to KOB in any wise 
comparable to the great hardship which WJZ has in¬ 
curred since 1941 as a result of the unlawful operation 
of KOB on 770 kc. 


CONCLUSION 

It has been shown that the Commission’s actions ex¬ 
tending KOB’s SSA are illegal and void. It follows that 
the actions complained of should be reversed. 
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STATEMENT OF QUESTIONS 
PRESENTED 

In the opinion of the appellee the following question * 
is presented by the instant appeal: 

Whether the Commission’s actions in 1949 and 1950 
in extending an existing Special Service Authorization 
empowering Station KOB to operate on the frequency 
770 kilocycles to which appellant station WJZ is as¬ 
signed were, in the light of the factual circumstances 
then presented, a reasonable exercise of the Commis¬ 
sion’s discretion. 


(i) 
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BRIEF FOR THE APPELLEE 


STATEMENT of facts 

I These are consolidated appeals by the American 
Broadcasting Company, licensee of standard broad¬ 
cast station WJZ, New York, New York, which seek 
review of a Memorandum Opinion and Order of the 
i Federal Communications Commission, appellee herein, 
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2 


dated December 14, 1949 (App. 165), 1 which granted 
an application of Albuquerque Broadcasting Com¬ 
pany, intervenor herein and licensee of standard 
broadcast station KOB, Albuquerque, New Mexico, 
for extension until March 1, 1950 of a special service 
authorization for the operation of station KOB (No. 
10496) and an Order dated February 23, 1950 (App. 
198) which granted a subsequent application of inter¬ 
venor for extension of its special service authorization 
to June 1, 1950 (No. 10570). 

A. Operating Assignments of WJZ and SOB Prior to NABBA 
and March 29, 1941. 

Appellant, a national radio broadcasting network, is 
the licensee of Station WJZ, New York, New York, 
and has operated on 770 kilocycles using 50,000 watts, 
unlimited time since March 29, 1941 (App. 44-46). 
Prior to that date, WJZ for many years operated on 
the frequency 760 kilocycles with 50,000 watts power 
(App. 123,147). . . 

Intervenor, licensee of station KOB, Albuquerque, 
New Mexico, has been licensed to operate on 1030 kilo¬ 
cycles with 10,000 watts power, unlimited time since 
March 2$, 1941, as a Class I-B station (App. 40). 
Prior to this date, KOB for many years operated on 
the frequency 1180 kilocycles. At all times after 1927 
it operated with at least 10,000 watts which is the mini¬ 
mum power for a Class I-B station (App. 166). 

Both WJZ and KOB operated on clear channel fre¬ 
quencies from 1928 to 1941. In 1928 the Federal Radio 
Commission first provided for clear channel frequen- 

1 In this brief, references to the printed Joint Appendix appear 
as (App.-). References to portions of the record of the pro¬ 

ceedings before the Commission filed with this Court pursuant to 
Section 402(c) of the Communications Act, but not included in 
the Joint Appendix, are designated (R.-). 
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cies which are used for unduplicated operation at 
night. Clear channel stations are intended to render 
service over a wide area and to provide service to rural 
areas by means of their unduplicated nighttime serv¬ 
ice. The designation of certain frequencies for such 
use has continued. In 1939 the Commission set aside 
certain clear channel frequencies for limited night¬ 
time duplication, the dominant station or stations on 
such frequencies being known as Glass I-B stations, 
and other frequencies were left for unduplicated night¬ 
time operation, stations in this group being known as 
Class I-A stations. 2 

As clear channel stations, from 1928 to 1939, WJZ 
and KOB both enjoyed unduplicated nighttime oper¬ 
ation. WJZ, as noted, operated on 760 kilocycles dur¬ 
ing this period and KOB operated on 1180 kilocycles. 
In 1939 when clear channel stations were reclassified 
as I-A and I-B stations, WJZ continued its undupli¬ 
cated nighttime operation as a Class I-A station and 
KOB became a Class I-B station (App. 147). While 
Class I-B channels may be duplicated at night by Class 
II stations or other I-B stations operating on the same 
channel, the Class II stations are required to protect 
the dominant I-B stations from interference within the 
latter’s normally protected contour. The Class I-B sta¬ 
tions are required to afford protection to each other. 8 
In fact, KOB was the only station licensed to operate 
on 1180 kilocycles from November, 1939 to March 29, 
1941 (App. 147, 166). Thus, at the beginning of the 

2 See Standards of Good Engineering Practice, effective August 
1, 1939, 4 Fed. Reg. 2862. 

3 The present provisions of the Standards of Good Engineering 
Practice which provide for and describe Class I-A, I-B, and Class 
II stations are found in Part 1 of the Standards, 1 (Part 2) Pike 
& Fischer R.R. 81:1-81:4. Section 3.25 of the Commission’s Rules 
and Regulations allocates specific frequencies to each of the various 
classes of stations; 1 Pike & Fischer R.R. 53:25. 
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year 1941, WJZ was a Class I-A station, operating on 
760 kilocycles, 50,000 watts power, with no other sta¬ 
tion authorized to operate on 760 kilocycles at night 
(App. 123). KOB was then a Class I-B station, oper¬ 
ating on the frequency 1180 kilocycles with 10,000 
watts power (App. 147), but no other station was at 
that time in fact authorized to operate on 1180 kilo¬ 
cycles at night even though it was technically a I-B 
frequency. On March 1,1940, KOB had filed an appli¬ 
cation for a construction permit to increase its power 
to 50,000 watts on the frequency 1180 kilocycles (R. 
96-132), and this had been granted by the Commission 
bn May 7, 1940 (App. 12-14) but KOB had not fully 
completed construction pursuant to this permit when, 
by March 29, 1941, the reallocation of assignments to 
United States stations was required to be effected in 
accordance with the North American Regional Broad¬ 
casting Agreement (App. 148). 

B. The Problem of KOB’s Assignment Caused by NARBA Fre¬ 
quency Reassignments. 

The North American Regional Broadcasting Agree¬ 
ment, commonly referred to as NARBA, is an inter¬ 
national agreement among the Governments of the 
United States, Canada, Mexico, Cuba, Haiti, and the 
Dominican Republic, concluded at Havana on Decem¬ 
ber 13,1937 and proclaimed by the President on Jan¬ 
uary 23, 1941, effective March 29, 1941. 4 The purpose 
of this Agreement was “to regulate and establish prin¬ 
ciples covering the use of the standard broadcast band 
in the North American Region so that each country 
may make the most effective use thereof with the 
minimum technical interference between broadcast 
stations.” 

4 U.S. Treaty Series 962, Department of State, 1937 ; 55 Stat. 
1005, Part 2; 1 Pike & Fischer RR 41: 1-27. 



5 


Prior to NARBA, Mexico had no frequencies re¬ 
served for high power stations in the standard broad¬ 
cast band. By the Agreement, five clear channels were 
made available for use by Mexican stations (App. 17). 
This necessitated changes in the allocation structure 
previously set up by the Commission. Two clear chan¬ 
nels were to be obtained for use by Mexico by taking 
United States stations which were on what was then 
the 1010 kilocycle regional channel and the then 1180 
kilocycle clear channel (only KOB was on this) and re¬ 
assigning these stations to different frequencies (App. 
17). The treaty itself did not specify the changes to 
be made in the operating frequencies of United States 
stations nor did it designate the operating assignment 
of individual stations. It was therefore necessary for 
the Commission to find a frequency on which KOB, a 
clear channel station, could continue to operate. 

In the preliminary list of NARBA assignments 
published by the Commission on September 11, 1940, 
it was proposed to assign KOB to the frequency 1030 
kilocycles with 50,000 watts power, operating unlim¬ 
ited time as a Class II station (App. 21). Station 
WBZ, Boston, Massachusetts, formerly a Class I-A 
station, was also assigned to 1030 kilocycles but as a 
Class I-B station (App. 21). As a Class II station on 
1030 kilocycles, KOB would have been required to 
protect WBZ within its normally protected contours, 
since WBZ would be the dominant I-B station on that 
frequency. The proposed reallocation provided for the 
assignment of WJZ to 770 kilocycles as a Class I-A 
station (App. 20). The Commission’s September 11, 
1940 notice of proposed assignments pursuant to 
NARBA requirements stated that any broadcaster 
taking exception to his individual assignment had until 
October 15,1940 to register his views (App. 16). 

On October 15, 1940 KOB filed an Expression of 
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Views concerning its proposed assignment to 1030 
kilocycles as a Class II station (R. 1669-1678). KOB 
objected to this proposed assignment and claimed that 
the fair, efficient and equitable distribution of radio 
facilities among the several states and communities, as 
provided for in Section 307(b) of the Communications 
Act, required the continuance of KOB as one of the 
three Class I facilities assigned to the Rocky Mountain 
Region (R. 1675). It argued that KOB should not be 
reduced to a Class II station serving only the small 
urban area of Albuquerque, and that if it were to be 
assigned to 1030 kilocycles, it should continue as a 
I-B station on that frequency since perhaps both it 
and WBZ could operate as I-B stations. KOB stated 
it was willing to use a directional antenna to protect 
WBZ so long as it could still render service to the 
eight states comprising the Rocky Mountain Region 
(R. 1674). If KOB were to be only a Class II station, 
it stated that it would not complete construction of 
facilities to enable it to use 50,000 watts power, as pro¬ 
vided for in its outstanding construction permit, since 
the large expenditure necessary would not be justified 
if KOB’s service area were to be limited to the Albu¬ 
querque community (R. 1677). 

i Station WBZ also filed its comments, objecting to 
the proposed change in its classification from a Class 
I-A to a I-B station (App. 31-34). 

The Commission’s list of NARBA assignments had 
proposed to assign Station WCAU, Philadelphia to 
1200 kilocycles, using 50,000 watts, as a Class I-A 
station. As a result of an informal conference between 
representatives of KOB and Commission officials, it 
was thought that KOB might possibly be able to 
Operate on 1200 kilocycles with WCAU, with less con¬ 
sequent interference problems, than on 1030 kc. In 
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December of 1940, KOB made field-intensity record¬ 
ings of the signals of WBZ and WCAU (App. 54). 

On January 13,1941, KOB filed a Supplemental Ex¬ 
pression of views in which it stated that the recordings 
it had taken showed that the interference signal of 
WBZ was sufficiently strong to prevent KOB from 
rendering any interference-free secondary service on 
the same frequency, but that the intensity of WCAU’s 
signal was not sufficient to cause substantial interfer¬ 
ence within the secondary service area of KOB (App. 
23-24). Therefore, KOB asked to be assigned to 1200 
kilocycles, the frequency which was then proposed for 
WCAU, with 50,000 watts power as a Class I-B station. 

At about the same time, in January, 1941, engineer¬ 
ing conferences were held in Washington by NARBA 
signatories. Delegates of the Mexican Government 
requested certain frequency changes to protect the 
secondary service area of their station operating at 
Mexico City on 1220 kilocycles. They specifically ob¬ 
jected to the assignment of Station WOAI, San An¬ 
tonio, Texas, to the frequency 1210 kilocycles on the 
grounds it would cause adjacent channel interference 
to the Mexico City station on 1220 kilocycles (App. 
55). Therefore, WOAI was shifted from 1220 to 1200 
kilocycles and WCAU, Philadelphia, was changed 
from 1200 to 1210 kilocycles. While WCAU and KOB 
might have operated on the same frequency, it was 
impossible to assign KOB to 1210 kilocycles since an 
Albuquerque station on that frequency would have been 
as objectionable to the Mexican Government as the 
original San Antonio assignment (App. 55). As a con¬ 
sequence of these developments, KOB was left with the 
assignment of 1030 kilocycles. 

By Order of February 4, 1941, assignments were 
made to United States stations of facilities for oper¬ 
ation commencing March 29, 1941 in accordance with 
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NARBA arrangements. WJZ was assigned to 770 
kilocycles as a Class I-A station (R. 170-172); WCATT 
was assigned to 1210 kilocycles (App. 27-29); and 
WBZ and KOB were assigned to 1030 kilocycles, WBZ 
as a Class I-B station and KOB as a Class II station 
(R„ 167-169, App. 24^26). 

The Order assigning KOB to 1030 kilocycles pro¬ 
vided that it should operate with 10,000 watts power and 
that an increase in power to the 50,000 watts specified 
in its outstanding construction permit was “contingent 
upon submission and approval of required directional 
antenna, proof of performance, and grant of applica¬ 
tion for license to cover (the permit) ” (App. 26). 5 

Both KOB and WBZ objected to their assignments. 
WBZ by letter of February 18,1941, objected to being 
deprived of its I-A service and being classified as I-B 
with KOB assigned to its frequency and requested a 
hearing (App. 30). KOB on February 18,1941 filed a 
Notice of Objections and requested a hearing (App. 
34). 

In order to determine the clear channel frequency on 
which it would be best for KOB to operate, it was 
thought necessary to make field intensity recordings of 
eastern clear channel stations in the service area of 
KOB (App. 61). Since NARBA assignments were to 
go into effect March 29,1941, there was not time to com- 

5 As previously noted, KOB was granted a construction permit 
on May 7,1940 to increase its power to 50,000 watts (App. 12-14). 
At that time KOB was licensed on 1180 kilocycles as a Class I-B 
station. If it were to increase its power to 50,000 watts as a Class 
II station on 1030 kilocycles, it would have to protect any Class I-B 
station on that frequency by means of a directional antenna or 
otherwise. Class II stations may use 50,000 watts if they so pro¬ 
tect other Class I stations, but they are themselves limited by and 
subject to such interference as they may receive from Class I sta¬ 
tions. Standards of Good Engineering Practice, 1 Pike & Fischer 
KB 81:4. 
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plete such tests or hold a hearing prior to that date. 
Therefore, on March 1,1949, WBZ wrote the Commis¬ 
sion: 

“Pending this further study and the ultimate 
disposition of the question involving the perma¬ 
nent assignment of Station KOB, and upon the 
understanding that such study will be made and 
such question determined as soon as conveniently 
possible, Westinghouse Radio Stations, Inc. (Li¬ 
censee of WBZ) interposes no objection to the 
assignment of Station KOB to the frequency of 
1030 kilocycles as a Class II station with power 
not in excess of 10 kilowatts.” (App. 36). 

On March 3,1941 KOB also withdrew its objection to 
the assignment to 1030 kilocycles as a Class II station 
at that time, stating it “had no desire to unnecessarily 
impede or obstruct the effectuation of the Havana 
Treaty (NARBA) assignments in this country.” 
(App. 37-38). By letter of March 18, 1941, the Com¬ 
mission informed KOB that it had decided that KOB 
would be assigned to 1030 kilocycles beginning March 
29,1941, and that “consideration of the question as to 
which frequency should be permanently assigned this 
station be deferred until an appropriate application 
presents that issue.” (App. 39). 

Pursuant to this decision, the KOB license was modi¬ 
fied by Order of March 4,1941, effective March 29,1941 
to specify the frequency 1030 kilocycles, with power of 
10,000 watts, unlimited time, and since that date the 
KOB license has specified those facilities (App. 40-42, 
168). WBZ was granted a license for 1030 kilocycles, 
50,000 watts, unlimited time as a Class I-B station 
(App. 42-44). 

The field strength recording program was undertaken 
by the Commission in March of 1941 to determine the 
clear channel frequency to which KOB might best be 
ultimately assigned. But before sufficient data could be 
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collected, atmospheric conditions necessitated suspen¬ 
sion of this measurement program (App. 61). 

In the meantime, KOB had completed the necessary 
construction to enable it to operate with 50,000 watts 
as specified in the construction permit which was still 
outstanding, although it was for operation on 1180 kilo¬ 
cycles, KOB’s former assignment, rather than 1030 
kilocycles on which KOB was then licensed. On April 
23,1941, KOB filed an application for a special service 
authorization for operation on 1030 kilocycles with 50,- 
000 watts power day and 25,000 watts power night for 
180 days, during the Spring, Summer and Fall months 
when, it was pointed out, atmospheric conditions were 
such that interference between WBZ and KOB would 
not be at a substantially high level (R. 191-202)KOB 
stated that it was not in a position to request modifica¬ 
tion of its outstanding construction permit until the 
Commission’s measurement program was completed so 
that KOB could in any such application 4 ‘specify the 
frequency and the antenna system that those recordings 
show would be best-fitted for the operation of Station 
KOB in the public interest” (R.197). 

KOB’s application for special service authorization 
was granted on June 3,1941 for the period ending No¬ 
vember 30,1941 (App. 46-47). 

C. The October 1941 Special Service Authorization for Operation 

by KOB on 770 kilocycles. 

On October 14,1941, the Commission, on its own mo¬ 
tion, modified KOB's special service authorization to 

6 KOB’s application was for special service authorization rather 
than for regular license because KOB was asking to operate on 
1030 kilocycles with 50,000 watts power day and 25,000 night 
using a non-directional antenna. Since WBZ was the I-B station 
on 1030 kilocycles, KOB would have to protect WBZ in its sec¬ 
ondary service area to be regularly licensed for such power and 
KOB stated this would require it to use a directional antenna 
system at night (R. 194) which it did not propose to do. 
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specify operation on 770 kilocycles, the frequency on 
which appellant, WJZ, is licensed, rather than con¬ 
tinued operation on 1030 kilocycles, the frequency on 
which WBZ is licensed (App. 48). As the Chairman of 
the Commission reported to Congress in 1942, this was 
done because such measurements as had been taken by 
the Commission before it suspended its measurement 
program indicated that less interference would be re¬ 
ceived in the KOB service area from WJZ on 770 kilo¬ 
cycles than from WBZ on 1030 kilocycles (App. 61). 
This special service authorization provided for opera¬ 
tion with 50,000 watts power day and 25,000 watts night 
using a nondirectional antenna (App. 48) as had 
KOB ? s previous special service authorization. 

In 1941 when KOB was given its first special service 
authorization on 770 kilocycles, WJZ was licensed to the 
National Broadcasting Company, Inc. 7 On October 29, 
1941 that company filed a petition for rehearing asking 
that the special service authorization be vacated 
(R.235-244). The petition stated WJZ’s objections to 
the 770 kilocycles authorization for use by KOB, and 
in substance the objections then raised are those here 
presented on this appeal. WJZ objected to the inter¬ 
ference caused to it by the operation of KOB, alleging 
that large areas would be deprived of its service, that 
KOB’s operation on 770 kilocycles would be prejudicial 
to the priority rights of the United States on this clear 
channel under NARBA, that the order complained of 
resulted in a substantial modification of WJZ’s license 
contrary to the provisions of Section 312(b) of the Com¬ 
munications Act, and that the Commission’s action was 
taken without application from KOB or notice or hear¬ 
ing being afforded WJZ. An opposition to the petition 
was filed by KOB on November 6, 1941 (R.245-261). 

7 WJZ was transferred to the American Broadcasting Company, 
Inc., the appellant, in 1943. 
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The opposition recited the history of KOB’s assign¬ 
ments and the problems that had been encountered by 
it hnd the Commission, because of the NARBA reas¬ 
signment of stations, in their efforts to find a clear 
channel upon which KOB could operate and maintain 
its Service to the people of the Rocky Mountain Region. 
KOB pointed out that measurements it had taken 
showed that if it were to operate on 1030 kilocycles, 
WBZ would limit it to its 2 mv/m contour, which would 
permit interference-free service by KOB only within 
a radius of approximately sixty miles from Albuquer¬ 
que (R. 247). 

On November 25, 1941 the Commission denied the 
petition of the National Broadcasting Company (App. 
57-58). A second petition was filed on December 15, 
1941 directed against the Commission ’s action in grant¬ 
ing an application for extension of KOB’s special serv¬ 
ice authorization to January, 1942 (App. 49-57). This 
petition was denied by Order of January 6,1942 (App. 
58). The Orders denying these petitions were similar, 
and each stated that the KOB special service authoriza¬ 
tion was temporary, that the Commission has power “to 
ascertain by actual operation on a temporary basis 
what facilities to be used by Station KOB on a regular 
basis would best serve public interest, convenience and 
necessity”, and that if and when any assignment was 
made on a regular basis to KOB which in any way ag¬ 
grieved or adversely affected petitioner’s interests, 
petitioner would have 20 days within which to file a 
petition for rehearing (App. 58-59). No appeal was 
taken by WJZ from either of these orders. No further 
formal protests or petitions were filed by WJZ against 
periodic actions of the Commission extending the KOB 
special service authorization until August 23,1949, the 
denial of which resulted in this appeal. 

Further measurements were made by the Commis- 
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sion in its effort to determine the proper assignment 
for KOB, beginning in December, 1941 and continuing 
until the end of February, 1942 (App. 61). However, 
the results were not conclusive (App. 61-62) and the 
measurement program had to be suspended during the 
war (App. 154). WJZ was informed of this and ac¬ 
quiesced in the temporary operation of KOB on 770 
kilocycles during the war (App. 127). 

D. KOB’s Applications for Construction Permit and License on 

770 kilocycles and the Clear Channel Hearing. 

On February 3, 1944 KOB filed applications to 
modify its existing construction permit and license to 
specify operation with power of 50,00 watts, unlimited 
time, on the frequency 770 kilocycles, the frequency on 
which it was then operating pursuant to the special 
service authorization (App. 62-64). Because Section 
3.25 of the Commission’s Rules specified 770 as a fre¬ 
quency upon which only one station could operate at 
night, a Class I-A frequency, and WJZ was already 
licensed thereon, KOB’s application for regular license 
on that frequency with full-time operation was incon¬ 
sistent with the Commission’s Rules. Rule 1.72 (now 
Rule 1.361) required that any such application had to 
be accompanied by a petition for exception to the rule 
with which it was in conflict. Such a petition accom¬ 
panied these applications (R.399-412). This petition 
reviewed the difficulties which had been encountered in 
attempting to find a permanent assignment for KOB, 
stated that its temporary status was disadvantageous, 
and asked that it be resolved (R.404). KOB recognized 
that its operation and that of WJZ would probably 
cause objectionable interference to each other in certain 
areas, but suggested that each might use directional an¬ 
tennas to properly protect the primary and secondary 
service areas of the other (R.411). 

On March 28,1944 these applications were designated 
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for hearing (R.419) and an Order specifying the issues 
was issued on May 9, 1944 (App. 64-68). On May 29 
the Commission issued an order setting the healing for 
July 10 (R.424). WJZ filed a petition to intervene on 
June 22, and this petition was granted by Order of June 
28,1944 (App. 68). 

On J une 30,1944 WJZ filed a motion for a ninety day 
continuance of the hearing to October 9, 1944 (App. 
69). KOB did not oppose this motion and a subsequent 
pleading filed by KOB (R.512) revealed the reason was 
that counsel for KOB and WJZ had agreed that, if 
KOB would consent to a ninety day continuance, WJZ 
would not oppose any extension of KOB’s special serv¬ 
ice authorization on 770 kilocycles pending termination 
of the proceeding (App. 73). Counsel for WJZ had 
just recently been changed and its consulting engineer 
was engaged in military duties. On July 6, 1944, the 
motion for continuance was granted (App. 70). On 
September 14,1944 WJZ, in connection with a motion 
to enlarge the issues, filed another request to continue 
the hearing to February 12,1945. (R. 448). On Sep- 
teml)er 30, the Commission, on its own motion, con¬ 
tinued the hearing to December 11, 1944 (App. 71). 
On November 25, 1944 WJZ filed a motion requesting 
a further thirty day continuance from December 11 
(R. 503) and this was opposed by KOB, which pointed 
out that prior to the earlier continuance KOB had de¬ 
sired a decision before October 1, 1944, the expiration 
date of its earlier special service authorization (R. 
515), and at that time desired that there should not be 
further delay which would make impossible a decision 
l>efore April 1, 1945, the then expiration date of its 
special service authorization (R. 517). WJZ’s request 
for continuance was granted in part and the hearing 
was continued to January 2,1945 (App. 72). The hear¬ 
ing was held from January 2 to January 12,1945. Pro- 
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posed Findings of Fact and Conclusions were filed by 
the parties on February 19,1945. 

On February 20,1945, a few weeks after the close of 
the above hearing on KOB’s 770 kilocycles applications, 
the Commission issued an order entitled “In the Mat¬ 
ter of Clear Channel Broadcasting in the Standard 
Broadcast Band” (App. 76) which initiated the pro¬ 
ceeding which is commonly referred to as the Clear 
Channel Hearing. The order placed in issue the appro¬ 
priate classification of all clear channels. The issues 
included questions of whether the number of clear 
channels should be increased or decreased, what fre¬ 
quencies in the standard broadcast band shall be desig¬ 
nated as I-A channels and as I-B channels, the mini¬ 
mum and maximum power to be required or authorized 
on clear channels, the question of operation with power 
in excess of 50,000 watts, questions as to areas served 
by clear channel stations and the need for such service, 
and what recommendation concerning the matter the 
Commission should make to the Department of State 
for changes in NARBA. 

The Clear Channel hearing was thus intended to 
cover the entire field of clear channel problems which 
necessarily included such specific problems as had been 
raised by KOB's application for license on 770 kilo¬ 
cycles, which would have involved a change in the classi¬ 
fication of 770 kilocycles from a I-A to a I-B frequency. 
One of the reasons given by the Commission for order¬ 
ing the clear channel hearing was that it had received 
applications requesting authorization for the operation 
of additional stations and the use of higher power on 
clear channel frequencies and that such applications 
raised issues which would “more appropriately be con¬ 
sidered in a general hearing than in a hearing limited to 
particular applications” (App. 77). The Order origi- 
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nallv designated May 9, 1945 as the date on which the 
hearings would commence. 

On March 23,1945 WJZ filed a petition to postpone 
decision on KOB’s applications for construction per¬ 
mit and license on 770 kilocycles, which had been heard 
in January, 1945, pending a decision in the clear chan¬ 
nel proceeding (App. 79-81). This motion stated: 

“... In view of the pendency of said hearing (clear 
channel) it is submitted that no useful purpose 
i would be seized by the Commission in making a 
determination herein (proceeding on KOB’s ap¬ 
plications) with respect to the 770 kc. clear chan¬ 
nel in advance of its determination with respect 
to the allocation and use of all clear channels in 
Docket No. 6741. 

Any order which the Commission might enter 
herein would in all probability be only a tempo¬ 
rary expedient imtil the order in Docket No. 6741 
i (clear channel) became final when it is likely that 
this matter will have to be considered de novo ...” 
(App. 80). 

KOB filed an opposition to this motion on April 3, 
1945 objecting to any further delay and urging that the 
Commission determine the permanent status of KOB 
(App. 82-84). 

While the clear channel proceeding was originally 
scheduled to begin on May 9, 1945, the Commission 
found it necessary from time to time to postpone it 
imtil January 14, 1946. The Commission had not for¬ 
mally acted on WJZ’s petition of March 23, 1945 to 
postpone decision on KOB’s applications which had 
been heard, and without withdrawing this petition, 
WJZ on October 29. 1945 filed a petition for prompt 
decision in the KOB case asking that the applications 
be denied (R. 2081). KOB likewise filed a statement 
joining in the request for a prompt decision but asking 
that the decision grant its applications (R. 2096). 
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WJZ’s petition for prompt decision was denied by the 
Commission by Order of May 24,1946 (App. 86). 

The clear channel proceeding had commenced in Jan¬ 
uary, 1946. On February 1,1946 the Commission issued 
an order dismissing, pending a decision in the clear 
channel proceeding, certain applications which were 
in conflict with the Commission’s Rules in that they 
requested fulltime operation on Class I-A channels. 
The dismissal of these applications was explained in 
a public notice of February 5, 1946, 1 Pike & Fischer 
R.R. 53:902. KOB’s applications requesting full-time 
operation on 770 kilocycles, which had already been 
heard by the Commission, were not dismissed by the 
Commission’s Order. WJZ, therefore, on February 14, 
1946 filed a motion to dismiss KOB’s applications 
pending a decision in the clear channel proceeding in 
alleged conformity with the Commission’s policy evi¬ 
denced by its order of February 1 (R. 2106). KOB 
filed an opposition to this motion pointing out that its 
applications had been heard by the Commission be¬ 
fore it initiated the clear channel proceeding while 
those dismissed by the February 1 order had not; that 
a complete and lengthy record had been compiled by 
the Commission in the matter; and, that while the clear 
channel proceeding would determine the status of clear 
channels and what operation would be permitted, it 
would not be a record or basis for a determination of 
KOB’s particular problem (R. 2114). On April 23, 
1946 the Commission issued an Order denying WJZ’s 
motion to dismiss on the grounds that the hearing on 
KOB’s applications had been held, a record of eight 
volumes compiled, Proposed Findings of Fact and 
Conclusions filed by the parties, and that the dismissal 
of these applications would not conduce to good ad¬ 
ministration (App. 85). 

The Commission’s determination as to how KOB’s 
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applications should be treated pending a decision in 
the clear channel proceeding, and its reasons therefor, 
are set forth in a “Statement of Procedure to be Fol¬ 
lowed by the Commission in Connection with Applica¬ 
tions to Operate on I-A Channels”, a public notice of 
August 9,1946 (App. 86-88). This Statement explained 
that while applications for duplicate nighttime opera¬ 
tion on Class I-A channels had been dismissed pending 
a determination in the clear channel proceeding, an 
exception was made in the case of station KOB which 
had pending an application to operate unlimited time 
on 770 kilocycles. The Statement continues: 

“This frequency (770 kc.) is classified as I-A 
under Section 3.25(a). This exception was made 
because of the peculiar situation with respect to 
Station KOB. Prior to the effective date of 
NARBA, KOB operated unlimited time on 1180 
kc with 10 kw power, and no other station was 
licensed to operate nighttime on the same chan¬ 
nel. Under the shift in frequencies necessitated 
by NARBA no comparable facility was available 
and Station KOB was assigned to 1030 kc as a 
class II station. This necessitated reclassifica¬ 
tion of Station WBZ at Boston,, Massachusetts, 
from I-A status to I-B status. Subsequently, 
because interference resulted between Station 
KOB and Station WBZ operating on 1030 kc 
the Commission assigned KOB to 770 kc, issuing 
a special service authorization to Station KOB. 
The frequency 770 kc under the Commission’s 
rules as presently written remains a I-A channel 
although KOB operates on it under a special 
service authorization, while 1030 kc under the 
Commission’s rules remains'a I-B channel even 
though no other station operates on that fre¬ 
quency nighttime. An anomalous situation, 
therefore, exists so far as the frequencies 770 kc 
and 1030 kc are concerned. -The Commission is 
desirous of resolving this situation as soon as 



19' 


possible but cannot do so effectively until after 
the conclusion of the clear channel hearing. 
Accordingly, it is proposed that the KOB ap¬ 
plication and all other applications for operation 
on either 770 kc or 1030 kc be put in the pending 
files, until after a decision in the clear channel 
hearing. Any application which may be filed in 
the future for operation on, either of these two 
frequencies will likewise be put in the pending 
files.” (App. 87-88). 

In accordance with this statement of August 9,1946, 
KOB’s applications for license and construction per¬ 
mit on 770 kilocycles were removed from hearing 
status and placed in the Commission’s pending files. 
No final action has been taken on these applications 
since the Commission has not as yet disposed of the 
clear channel problem. The KOB special service au¬ 
thorization on 770 kilocycles has been renewed period¬ 
ically pending final disposition of the clear channel 
matter and action on KOB’s applications for construc¬ 
tion permit and regular license. 

Hearings in the clear channel proceeding began in 
January, 1946 and the taking of testimony was com¬ 
pleted in October, 1947. Thereafter, events occurred 
which have had the effect of postponing a decision in 
that proceeding. 

On February 26,1948, before the Commission could 
issue a decision in the clear channel case, a bill, S. 2231 
(80th Cong. 2nd Sess.) was introduced in the United 
States Senate providing for duplicate nighttime oper¬ 
ation on clear channel frequencies and a limitation on 
power to 50,000 watts. These very issues were involved 
in the Commission’s order of the clear channel hear¬ 
ing. The Senate Committee on Interstate and Foreign 
Commerce considering S. 2231, requested the Commis¬ 
sion to take no action in its proceeding until hearings 
had been held on that bill. The Commission agreed to. 
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hold up its action. 8 Hearings were held on the bill by 
the Senate Committee from April 5-23,1948. On Feb¬ 
ruary 10,1949 the Senate Committee on Interstate and 
Foreign Commerce issued an Interim Report on its 
study of certain communications problems. In that 
Report the Committee advised the Commission that a 
decision with respect to the optimum utilization of the 
clear channels should not be reached until after a new 
NARBA had been agreed to and that at such time 
the issues should be determined by Congress rather 
than the Commission (Senate Report No. 49, 81st 
Cong., 1st Sess., pp. 5-10). 

An Interim Agreement, entered into on February 
25, 1946, had extended NARBA to Mareh 29, 1949 (1 
Pike & Fischer R.R. 41:31), and it was therefore due 
to expire one month after the date on which the Senate 
Report was issued. Negotiations to secure a new treaty 
had been taking place in the meantime. An engineering 
conference had been held in Havana in November 1947 
and an International Conference was held in Montreal 

8 In a letter dated February 27,1948, from the Chairman of the 
Senate Committee on Interstate and Foreign Commerce to the 
Chairman of the Federal Communications Commission, the Com¬ 
mission was requested to take no action * ‘on the question of super 
power and clear channels until enclosed bill S. 2231, has been as¬ 
signed for hearing and testimony is heard from interested and 
affected parties.” 

By letter of March 5, 1948 the Chairman of the Federal Com¬ 
munications Commission replied that: “In view of the under¬ 
standing which the State Department now has of your views and 
Senator Johnson’s views and in view of the fact that they are 
proceeding to seek an extension of NARBA, the Federal Communi¬ 
cations Commission now conforms the committee’s request that it 
take no action on the question of super power and dear channels 
under the conditions set forth in your letter of February 27.” 
(Hearings on S. 2231, 80th Cong., 2d Sess., pp. 2-4). On June 9, 
1948 the Chairman of the Senate Committee wrote to the Com¬ 
mission withdrawing the request contained in the letter of Febru¬ 
ary 27, 1948. 
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from September to December, 1949 among the repre¬ 
sentatives of countries who were signatories to 
NARBA. A further conference was held in Havana 
in January to April, 1950, and a still further meeting, 
which resulted in the signing of a new treaty, in Wash¬ 
ington from September through November, 1950. 

For these and other reasons, no decision has as yet 
been issued in the clear channel proceeding. While the 
NARBA problem was a major cause of the delay, it 
was not the only reason. The clear channel record itself 
is very extensive and the problems raised are of great 
concern to the radio industry and the Commission and 
must be thoroughly considered before any decision can 
be reached. 

WJZ’s petition of February 17,1948 asking that the 
Commission deny KOB’s applications for construction 
permit and regular license on 770 kilocycles or reopen 
the record for further hearing on enlarged issues (R. 
2154) and its petition of February 14, 1949 (R. 2222) 
requested the same relief “before or concurrently with 
its action on the application by KOB for extension of 
special service authorization” and asked that a “final 
decision on the KOB applications for construction per¬ 
mit and license be reached in time to permit incorpora¬ 
tion of the results thereof in the United States NARBA 
proposals to be transmitted to other countries by May 
2, 1949” (R. 2228). These petitions were denied 
by a Memorandum Opinion and Order of March 25, 
1949 (App. 88) for the reason that the situation on 770 
kilocycles presented a problem to which “no satisfac¬ 
tory solution can be reached until after a determination 
in the Clear Channel Hearing” (App. 92). 

On May 20,1949 WJZ filed a further petition seek¬ 
ing, among other things, dismissal of KOB’s applica¬ 
tions and oral argument on the motion (R.2264). This 
motion was denied by a Memorandum Opinion and 
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Order of June 1, 1949 (App. 94). To the extent this 
motion was repetitious and the Commission had pre¬ 
viously set forth its reasons for dismissal of similar 
motions by WJZ, it was denied for those reasons. To 
the extent it alleged the record on'KOB’s applications 
was stale and inadequate and that a new hearing would 
be necessary, it was denied for the reason that “a de¬ 
cision as to what further hearing or other proceeding 
may be necessary in order to permit a final determina¬ 
tion with respect to a permanent assignment for Sta¬ 
tion KOB can best be made after a final decision in the 
Clear Channel Hearing’’ (App. 95). 

E. WJZ’s Motions to Deny KOB’s Applications for Extension of 

its Special Service Authorization on 770 kilocycles. 

Prior to August 23,1949 WJZ had never petitioned 
the Commission to deny the periodic extensions of 
KOB's special service authorizations. On that date ap¬ 
pellant filed a motion (App. 96) to deny a pending ap¬ 
plication by KOB for further extension of its special 
service authorization for the period beginning Septem¬ 
ber 1, 1949 (R.2283). The petition stated that WJZ 
had always been of the opinion that the continued op¬ 
eration of KOB on 770 kilocycles was contrary to law 
but the Commission’s action continuing the special serv¬ 
ice authorizations had not been challenged because of 
WJZ’s belief the situation would be satisfactorily re¬ 
solved by an early decision in the clear channel pro¬ 
ceeding. Oral argument was held before the Commis¬ 
sion on September 12,1949 (App. 108-164). In a Mem¬ 
orandum Opinion and Order issued December 14,1949 
the Commission denied the WJZ motion and extended 
KOB’s special service authorization for a period end¬ 
ing March 1,1950 (App. 165-174). 9 The Commission’s 


• KOB’s regular license on 1030 kilocycles had been extended on 
a temporary basis from time to time pending consideration of com- 
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Memorandum Opinion reviewed the history of this 
problem and concluded that the status quo should be 
maintained at that time. On January 3, 1950 the ap¬ 
pellant filed its Notice of Appeal in Case No. 10,496. 

On December 22,1949 KOB requested a further ex¬ 
tension of its special service authorization from March 
1, 1950 (App. 185-188). On February 8, 1950 WJZ 
petitioned the Commission to deny the KOB applica¬ 
tion for extension, to defer action thereon until this 
Court had acted in Case No. 10,496, or to designate the 
application for hearing (App. 190). KOB filed an 
Answer on February 17, 1950 which alleged WJZ’s 
petition was purely repetitious (App. 193). By Order 
of February 23, 1950 the Commission stated that the 
petition requested the same relief which had been re¬ 
quested by WJZ in previous petitions denied by the 
Commission, with the exception of the request to defer 
action pending a decision of this Court in Case No. 10,- 
496, and that the petition advanced no new and satis¬ 
factory reason why previous determinations with 
respect to the operation of KOB should be disturbed 
(App. 198). Therefore, the Order extended the KOB 
special service authorization to June 1,1950 and denied 
WJZ's petition (App. 200). On March 15, 1950 ap¬ 
pellant filed its Notice of Appeal in Case No. 10,570. 
By Order of this Court, dated April 19, 1950, the two 
appeals were consolidated for the purpose of filing 
briefs and argument, and the record in Case No. 10,496 
was made a pari of the record in Case No. 10,570. 


plaints against Station KOB, not here pertinent. KOB’s applica¬ 
tion had requested an extension of its special service authorization 
for the next regular license period for Station KOB. Since its 
regular license had been extended on a temporary basis on Novem¬ 
ber 30, 1949 until March 1, 1950, the special service authorization 
could not be extended for a longer period in accordance with the 
Rules of the Commission. 
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SUMMARY OF ARGUMENT 

The Special Service Authorization empowering Sta¬ 
tion KOB to operate on the frequency 770 kilocycles 
was originally issued in 1941. Although Station WJZ 
protested this action at the time, it did not appeal from 
the orders of the Commission denying its protest. It 
is clear, therefore, that the procedural validity of the 
initial grant of the SSA is not in issue in this pro¬ 
ceeding, and the only question presented is whether the 
Commission acted reasonably in extending the SSA for 
limited periods of time in 1949 and 1950 after affording 
the appellant an opportunity to show why it should not 
have done so. 

An examination of the facts serves to disclose that 
these extensions were reasonable. The original SSA 
had been issued because the ratification of the North 
American Regional Broadcasting Agreement in 1941 
had left Station KOB without an adequate frequency 
assignment and because its operation on the frequency 
1030 kilocycles, to which it had then been assigned by 
the Commission, had proved to be unsatisfactory. In 
view of these facts, the Commission determined that op¬ 
eration pursuant to the SSA challenged in this case was 
necessary in order to insure continued coverage by KOB 
in the sparsely served areas of the Rocky Mountain 
states until such time as an adequate permanent assign¬ 
ment could be found for Station KOB. No such action 
was possible during the war. In 1944 Station KOB 
filed an application for a regular license on the fre¬ 
quency 770 kilocycles. A decision in that proceeding, 
which might end the need for the SSA has, however, 
been held up, first by delays, requested by the appellant, 
in the holding of the hearings and subsequently 
by the pendency of a Clear Channel proceeding re¬ 
lating to the overall utilization of all United States 
clear channels including the frequency 770 kilocycles, 
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upon which KOB was asking for permanent authority 
i to operate and is now operating pursuant to the dis¬ 
puted SSA. This Clear Channel proceeding was still 
i pending before the Commission at the time it extended 
the SSA in 1949 and 1950. It was, therefore, reason¬ 
able for the Commission to determine that no good cause 
could be* served by disturbing the status quo pending a 
final determination of KOB’s status, and that the public 
interest would not be served either by returning KOB 
to its admittedly unsatisfactory operation on the fre¬ 
quency 1030 kilocycles, or by attempting to find any 
alternative solution which, at best, could be only a tem¬ 
porary expedient. 

I ARGUMENT 

The Commission’s Actions Extending Intervenor’s Existing 
Special Service Authorization in 1949 and 1950 were Rea¬ 
sonable in the Light of the Relevant Circumstances 

In challenging the Commission’s authority to issue 
i the special service authorization, (hereinafter called 
i SSA), involved in these appeals without first holding a 
full hearing on appellant’s claim of objectionable inter¬ 
ference, the appellant has made it clear that it does not 
“challenge here the Commission’s authority to grant a 
i special service authorization where no objectionable in- 
i terference will be caused to other licensees,” (Br. p. 47) 
i and that “the appeals herein do not necessarily place 
in issue the legality of a temporary operation of short 
duration_where another station’s license is not modi¬ 

fied because of interference from the operation” (Br. 
p. 46). In urging the invalidity of the Commission’s 
i actions of December 14, 1949 and February 23, 1950 
i extending the authority of Station KOB to operate pur¬ 
suant to the terms of its existing SSA, appellant puts 
its case on the abstract argument of law that no SSA 
which would cause objectionable interference to an ex- 

i 
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isting station may be granted without affording such 
station a prior healing. But since the procedural 
validity of the action of the Commission in initially au¬ 
thorizing the SSA in October 1941 has long since ceased 
to be challengeable on appeal, it is the question of the 
reasonableness of the Commission’s actions in 1949 and 
1950, in the light of the circumstances then presented, 
\vhich above is presented to this Court for its deter¬ 
mination. The record conclusively demonstrates that 
these actions were, in fact, reasonable and proper. 

Appellant 's position appears to be based upon an un¬ 
expressed major premise that, without regard to the 
previous history of the KOB Special Service Author¬ 
ization, intervenor’s requests to extend the authoriza¬ 
tion in 1949 and 1950 must be considered as if they were 
initial requests, the grant of which would have for the 
first time resulted in the objectionable interference 
which is alleged to be caused to station WJZ. For, it 
is only with such a rationale that appellant can seek to 
by-pass its failure to appeal to the Court from the 
orders of the Commission in 1941, which originally 
authorized KOB to operate on the frequency 770 kilo¬ 
cycles pursuant to the SSA which has been periodically 
extended since that date. Each separate extension of 
the original SSA is conceived of by the appellant as a 
series of independent unrelated actions, each of which 
presents anew any legal questions which might have 
been raised by the initial grant. Appellant’s atomiza¬ 
tion of the situation presented here, however, cannot 
be accepted. 

Whatever merit there might be in appellant’s argu¬ 
ment that no SSA can be initially granted without 
affording a prior hearing to any other existing station 
which would suffer interference thereby, it is clear 
that if such prior hearing is waived by the existing 
station, either by its failure to raise the point, or, as 




27 


i in the existing case, by its failure to appeal from the 
Commission’s 1941 order denying its request for such 
j prior hearing, the point cannot be raised at a later date 
upon an extension of the authorization. It would hardly 
be argued that if the existing station failed to avail 
itself of its lights under Section 312(b) of the Com¬ 
munications Act and the decision of the Supreme Court 
in Federal Communications Commission v. National 
Broadcasting Company ( KOA ), 319 U.S. 239, to be 
heard upon an application for a construction permit or 
a regular license which would allegedly cause it objec¬ 
tionable interference, it could secure such a healing 
upon an application for renewal of license by the inter¬ 
fering station. The rights of stations to be heard with 
respect to the granting of a temporary Special Service 
i Authorization to another station are certainly not of 
any higher category. In either case, the protection 
afforded existing stations by Section 312(b) of the 
Communications Act is, at best, a right to be heard 
before action is taken which might result in a virtual 
j modification of its license and not a right to relitigate 
this point at some later date. 

The recent decision of this Court in WOW, Inc. v. 

Federal Communications Commission, -U.S. App. 

D.C.-, 184 F. 2d 257, does not afford support to any 

! contention that the claim of modification of license 
j attributed to interference by the operation pursuant 
i to the SSA can be relitigated even though no appeal 
was taken from the original grant of the SSA. The 
decision of this Court in the WOW case carefully re- 
i stricted the opportunity to litigate a claim of modifica¬ 
tion of license raised upon application for renewal of 
the contested grant to situations involving changes in 
conditions after the original grant, or an error in the 
\ basis for making the original grant which was accepted 
in good faith by all responsible parties. The Court 
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made this limitation specific, stating (184 F. 2d 257, at 
260): 

“We do not mean to intimate that an applica¬ 
tion for renewal reopens all the questions which 
were considered upon the original application. 
This decision is no broader than the facts. It 
concerns a case in which all parties, acting in 
good faith upon a factual matter, were in error 
and in which the error is asserted to have re¬ 
sulted in an unauthorized impingement upon an 
existing license.” 

Nor can there by any serious question concerning the 
procedure followed by the Commission in passing on 
the extension petitions in 1949 and 1950. Appellant’s 
petition of August 23, 1949 contained no request for 
hearing, and limited itself solely to a request that it be 
afforded oral argument on its petition. (App. 99). This 
request was granted by the Commission (App. 106-107) 
and oral argument by counsel for both appellant and 
intervenor was held on September 12,1949. (App. 108- 
164). Only after considering the arguments advanced 
by appellant in its written pleading and at the oral 
argument did the Commission determine that the SSA 
for the temporary operation of KOB on the frequency 
770 kc should be extended. Appellant did request a 
hearing as one of its alternate prayers for relief in its 
petition of February 8, 1950 (App. 193). But this 
petition was not filed until after appellant had already 
brought its appeal in Case No. 10,496, from the Com¬ 
mission’s denial of its previous opposition to the 1949 
extension. In view of this situation and the fact that 
appellant’s 1950 petition did not allege any changes in 
the material facts or circumstances surrounding the 
operation of station KOB on 770 kc, the Commission 
concluded that “the status quo of KOB operation 
should maintained pending the outcome of the appeal 
of the American Broadcasting Company, Inc., from 
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- tlie Commission’s order of December 14, 1949,” and 
therefore denied appellant’s second petition. (App. 
I 199). Thus, before granting the 1949 and 1950 SSA 
extensions, the Commission afforded appellant a “rea- 
i sonable opportunity to show cause why such an order 
! ... should not issue”, within the meaning of Section 

312(b) of the Communications Act. 10 

i 10 Appellant appears to argue in its brief that this “reasonable 
opportunity to show cause” under Section 312(b) must include 
the right to a full public hearing, together with all the procedural 
steps related to any such hearing prescribed by the Communica¬ 
tions Act, the Commission’s Rules and Regulations, and the Ad¬ 
ministrative Procedure Act, 5 U.S.C. 1001, et seq. This argument, 
however, results in a construction of Section 312(b) which would 
i defeat the clear purposes of that section. Section 312(b), it must 

i be remembered, authorizes the Commission to modify existing 

i licenses or construction permits “either for a limited time or for 
the duration of the term thereof.” The section, therefore, ex¬ 
pressly contemplates that there will be circumstances where it 
may be necessary in order to “promote the public interest, con- 
i venience, and necessity, or the provisions of this Act or any treaty 
ratified by the United States will be more fully complied with”, 
to take action to modify licenses for limited periods of time. If 
before any such modification could become effective it was neces¬ 
sary to afford affected stations a full public hearing with the con¬ 
sequent right to file proposed findings, as well as exceptions to an 
Initial Decision of the Examiner, and to argue such exceptions 
orally before the Commission before any final action could be taken, 
it is clear that the authority to modify licenses, where necessary, 
for limited periods, would be a power in name only. The emer- 
i gency requiring the action would, in many cases, be over long be¬ 
fore such proceedings could be finished. 

But Section 312(b) imposes no such requirement. It states only 
i that a “reasonable opportunity” must be given the licensee to 
i show why the modification should not take effect. Cf. Section 
303(f), which does expressly require “a public hearing.” And 
while this “reasonable opportunity” may be a full hearing where 
the modification involves a permanent assignment of another sta¬ 
tion on the existing station’s frequency in violation of the Com¬ 
mission’s Rules, (see, Federal Communications Commission v. 
National Broadcasting Company (KOA), 319 U.S. 239} it clearly 
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Of course, just as each application for renewal of a 
permanent license raises the question of whether its 
grant for the ensuing license period serves the public 
interest, an application for extension of authority to 
operate pursuant to an SSA necessarily raises the ques¬ 
tion of whether there is justification for continuing in 
effect the special operation authorized by the SSA. 
The Commission’s determination on this issue is sub¬ 
ject to challenge and judicial review by any party who 
would be aggrieved or adversely affected by the Com¬ 
mission’s action, on the issue whether the Commission 
acted reasonably or arbitrarily. The Commission does 
not challenge the timeliness of any argument by the 
appellant that there were no reasonable grounds upon 
which the Commission could have concluded it was 
necessary to extend KOB’s SSA at the time it did so 
in December, 1949 and February, 1950. However, ap¬ 
pellant has devoted practically none of the argument 
in its brief to attempting to make such a showing. 
Moreover, an examination of the record reveals that 
the Commission after affording appellant a full oppor¬ 
tunity in both 1949 and 1950 to show cause why the 
existing SSA’s should not be extended, was fully jus¬ 
tified in concluding that a further extension of the 
SSA to maintain the then existing status quo would 
best serve the public interest, convenience and necessity. 

While the reasonableness of the 1949 and 1950 orders 
extending the KOB authority to operate on 770 kc 
must of necessity be tested in the light of the relevant 
facts as of those dates, in order to understand the Com¬ 
mission’s reasons for its determination it is necessary 
to review the circumstances which led to the initial 

is not reasonable to require the same degree of formality in the 
case of a temporary assignment which cannot create any perma¬ 
nent rights of protection for the interfering station in the use of 
the frequency. 
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authorization of such operation. The key to the entire 
situation is the fact that the adoption of the NARBA 
Convention in 1941 left KOB, a 1-B station serving a 
vast western area which otherwise received little or no 
radio service, with no equivalent frequency assignment. 
It was necessary to take expeditious action to find a new 
home for the station and it was accordingly given a new 
license as a Class II station on 1030 kc with WBZ, 
Boston, which had formerly been assigned to a 1-A 
frequency (App. 21). The frequency 1030 kc was made 
a 1-B frequency, but operation on this frequency with 
the 50 kilowatts authorized to KOB and needed to 
provide rural service to large areas of the west, was 
not feasible. Operation by KOB with nighttime power 
reduced to 25 kilowatts pursuant to an SSA was then 
authorized (App. 46). Even this reduction in night¬ 
time power of KOB did not solve the interference 
problems presented. After canvassing the available 
frequencies the Commission authorized KOB to operate 
temporarily on 770 kc pursuant to a new SSA until 
an adequate permanent assignment could be made 
(App. 48). 

It is to be noted that the basic cause for switching 
KOB from 1030 to 770 kc in 1941, the fact that opera¬ 
tion on 1030 resulted in completely inadequate cover¬ 
age by KOB, was equally applicable in 1949 and 1950 
at the time of the further extensions which are the 
subject of this appeal, as it is, in fact, today. The 
Commission so stated in its Memorandum Opinion and 
Order of December 14,1949 (App. 173), and the truth 
of this conclusion has not been challenged by appellant 
in its brief, except for the conclusory allegation that 
termination of the SSA “will work no great hardship 
on KOB.” (Br. 49) 11 

11 Counsel for the appellant himself stated at the 1949 oral argu¬ 
ment that some 40,000 persons would lose service at night from 


4 
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! Of course, the inadequacy of KOB’s regular assign¬ 
ment does not alone justify the long continuance of the 
special operation pursuant to the SSA, or the particu¬ 
lar extensions in 1949 and 1950. What was said by the 
Commission in 1941 is equally applicable today,—oper¬ 
ation pursuant to the SSA is and can be only tempo¬ 
rary, pending the ascertainment after full hearing of 
what facilities should be used by KOB on a regular 
basis in a manner best serving the public interest. The 
additional question, therefore, remains to be answered 
as to the existence of justification for the long post¬ 
ponement in making a determination as to the proper 
frequency and power for KOB to operate on a regular 
basis up to 1949. Examination of the controlling facts 
makes clear, however, that there were grounds afford¬ 
ing a reasonable explanation for the admittedly unfor¬ 
tunate delay in reaching a permanent determination 
and that these grounds still existed at the time appel¬ 
lant decided to protest any further extension of the 
SSA. 

The initial cause was the war situation which inter¬ 
vened less than two months after the grant of the SSA 
and not only resulted in the curtailment of further 
measurements of interference, but also made impossi¬ 
ble any construction or installation of new equipment 
which might have been necessitated by any permanent 
assignment of KOB to any frequency other than 770 
or 1030 kc. This fact was freely and generously recog¬ 
nized by appellant which made no effort to upset the 
status quo during the period of fighting (App. 127). 


KOB if it were required to operate pursuant to its regular license. 
(App. 141, 162). In addition, evidence in the hearing record on 
KOB’s application for a regular license on 770 kc indicates that a 
much larger reduction in service amounting to a loss of approxi¬ 
mately 117,000 persons, would take place in the daytime. (App. 
143). 
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As the war in Europe drew to an end in 1944, however, 
intervenor took steps towards resolving the question of 
the permanent assignment for KOB by filing a formal 
application for a construction permit to operate on 770 
kc on a regularly licensed basis, with 50 kilowatts 
power both day and night, and also filed with this ap¬ 
plication a petition to change the Commission’s Rules 
to make such a grant possible (App. 62). While appel¬ 
lant’s interest was adverse to this proposed permanent 
solution of KOB’s problems through the grant of reg¬ 
ular authority to operate on WJZ’s frequency, it recog¬ 
nized that the choice of 770 kc rather than some other 
channel, which admittedly was not made in bad faith, 
did not affect the necessity of continuing the SSA until 
a permanent solution was reached. It, therefore, did 
not object at that time to extension of the SSA. On 
the contrary, when it found, as an intervenor in the 
hearing ordered on KOB’s application, that it required 
that the hearing be continued, it expressly agreed with 
KOB, that if the latter would not oppose its request for 
continuance, it would not question any further exten¬ 
sions of the SSA during the pendency of the proceed¬ 
ings on KOB’s application for a regular license on 770 
kc. (App. 72-74). 

Since these proceedings are still pending, intervenor 
has argued forcefully in its brief that this agreement 
is still binding as a matter of law, and that appellant 
is, therefore, estopped from bringing this action (Int. 
Br. 23). Whatever the effect of this agreement, as 
between appellant and intervenor, the Commission is 
of the belief, as stated in its 1949 Memorandum Opin¬ 
ion and Order (App. 173 ), that the agreement is at 
least indicative of appellant’s recognition of the rea¬ 
sonableness of continuing the SSA in force while 
proceedings are in process to arrive at a permanent 
solution of the problem which originally necessitated 
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the SSA. And even if it were to be held that, in view 
of the period of time elapsing between 1944 and 1949 
and the occurence of events, not then foreseeable, which 
led to postponement of a decision on the KOB applica¬ 
tion, appellant is entitled, in the face of its agreement, 
to question the reasonableness of further extensions of 
the SSA, it is clear that no such showing of unreason¬ 
ableness has been made. 

Moreover, it is important to note, in view of the fact 
that the inauguration of the Commission’s Clear Chan¬ 
nel Hearing on February 20,1945 led to the postpone¬ 
ment of any decision on the KOB application, that 
appellant was primarily responsible for an almost six 
months’ delay in holding the hearing on the KOB ap¬ 
plication. The original hearing date of July 9,1944 was 
postponed for 90 days to October 9, 1944 upon the re¬ 
quest of appellant as indicated above (App. 69-70). 
On September 14, 1944 appellant requested a further 
extension to February 9,1945 (R. 449-455). And when 
the Commission, on September 30, 1944, continued the 
hearing only imtil December 11, (App. 71), the appel¬ 
lant, on November 25, 1944 requested still another 
postponement of thirty days which the Commission 
granted in part on December 1,1944 when it continued 
the hearing to January 2, 1945 (App. 72). The 
result is that the hearings were not held until January 
2-12,1945 (R. 571-1623), and it had not been possible for 
the Commission to adopt any final decision or order in 
the case at the time the Clear Channel Hearing was 
ordered on February 20,1945 (App. 76-78). 12 

The institution of the Clear Channel proceedings, 
FCC Docket 6741, “In the Matter of Clear Channel 

12 As a matter of fact the parties to the proceedings did not file 
their Proposed Findings of Fact and Conclusions of law until 
February 19,1945, a day before the clear channel order was issued 
(R. 1894, 1980). 
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Broadcasting in the Standard Broadcast Band,” Feb¬ 
ruary 1945, presented a new and serious issue with 
respect to finding a permanent solution of KOB’s prob¬ 
lems. For this proceeding involved the general con¬ 
sideration by the Commission of the utilization and 
function of clear channel broadcasting and the overall 
review of all existing clear channel assignments (App. 
76). Moreover, the question of duplicate nighttime 
operation of two or more highpowered stations on such 
channels, the very question presented by the pending 
KOB application, was specifically involved, and both 
appellant and KOB eventually participated in that 
proceeding. The Commission was thus faced with a 
dilemma. If it proceeded to decide whether the KOB 
application should be granted, not only would any such 
decision be likely to require a prejudgment of some of 
the very issues involved in the Clear Channel Hearing, 
but any decision was subject to being upset and super¬ 
seded at great cost to the parties if as a result of the 
Clear Channel proceeding a new realignment of sta¬ 
tions became necessary. On the other hand, if it took 
no action on KOB’s application, the unhappy alterna¬ 
tive was the further extension of the SSA. 

Appellant was well aware of this situation and, pos¬ 
sibly because it preferred the continuation of the tenta¬ 
tive operation by KOB on 770 kc to any possible favor¬ 
able decision on KOB’s regular construction permit 
application, filed a formal petition with the Commis¬ 
sion on March 23, 1945 requesting it to withhold any 
final decision on the KOB application until'it should 
reach a decision in the Clear Channel proceeding (App. 
79-81). This petition gave as reasons why it should be 
granted, that since any decision by the Commission 
would necessarily be subject to being upset by the re¬ 
sults of the Clear Channel Hearing, any prior decision 
“would result in an unnecessary expenditure of time on 
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the part of the Commission and the parties . . . [and] 
one or more of the parties to this proceeding might be 
compelled to undertake new construction which would 
not be in accord with the Commission’s ultimate deter¬ 
mination” in the Clear Channel proceeding (App. 
81). 18 

KOB vigorously opposed any such delay (App. 82) 
and before the Commission took any formal action on 
appellant’s motion, the latter changed its mind and, 
without withdrawing its petition to delay any decision, 
commencing on October 30,1945, filed a series of incon¬ 
sistent petitions requesting that the Commission in¬ 
stead deny or dismiss the KOB application forthwith. 
(R. 2081, 2106, 2154, 2222.) These were denied by the 
Commission by orders which gave as their reasons the 
very considerations which had been advanced by ap¬ 
pellant in its original request to postpone decision on 
the KOB application pending determination of the 
Clear Channel proceeding. (App. 88, 94, 96). 

i This is essentially the present status of the case, for 
although the hearings in the clear channel matter were 
concluded in October, 1947 no decision has been as yet 
made in this proceeding. It is apparently appellant’s 
contention that, since there has been so great a delay 
in reaching any decision in the Clear Channel proceed¬ 
ing, its pendency can no longer be considered as an 
adequate justification for postponing final action with 
respect to KOB’s status. If indeed it could be demon¬ 
strated that in spite of the formal pendency of the 
proceeding, there was no prospect of arriving at any 
decision which might affect any determination with 
respect to KOB’s application, there might be merit in 
appellant’s contention that further maintenance of the 

ls At the same time appellant failed to register any complaint 
on the grant of an extension of the SSA for which application was 
made by KOB on April 3, 1945 (R. 2054). 
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status quo was not reasonable. But this is not the case. 
While the reasons for delay in arriving at a final de¬ 
termination in the Clear Channel proceedings are not 
in the record of this appeal, they are mainly matters 
of public record which may appropriately be the sub¬ 
ject of judicial notice. These reasons include, in addi¬ 
tion to the great complexity of the issues involved, the 
intervention of a Congressional inquiry into the entire 
Clear Channel question, 14 and the timing of interna¬ 
tional negotiations looking towards a new NARBA 
convention, which would inevitably affect any ultimate 
determination as to the best utilization of the Clear 
Channels available to the United States. 15 


14 S. 2231, a bill to limit AM broadcast stations to 50,000 watts 
and to provide for duplication of clear channels, was introduced 
on February 26, 1948. Hearings were held in April 1948. See 
Hearing before Senate Committee on Interstate and Foreign Com¬ 
merce on S. 2231, 80th Congress, 2nd Sess. An Interim Report of 
the Senate Committee, relating in part to these Congressional clear 
channel hearings, was issued in February 1949. This report stated 
that the Committee believed no clear channel decision should be 
adopted by the Commission until after a new NARBA had been 
agreed to and ratified by the Senate. See, Senate Report No. 49, 
81st Cong. 1st Sess. pp. 5-10. 

15 The Interim Agreement, which had extended the effective date 
of NARBA from March 1946 for a period of three years, unless 
a new NARBA should be previously ratified, (1 Pike & Fischer,' 
R.R. Sec. 41:31), was due to expire in March 1949. A preliminary 
engineering conference looking towards a new agreement was held 
in Havana in November 1947, and International Conferences be¬ 
tween the signatory nations were held in Montreal from Septem¬ 
ber 13 to December 8, 1949, and in Havana from January to April, 
1950. The latest of this series of conferences was held in Wash¬ 
ington from September 13,1950 to November 15,1950, and on that 
latter date a new treaty was signed by the participating countries. 
North American Regional Broadcasting Agreement, Washington, 
1950. (Not yet published). 

Under the provisions of this treaty both the frequency 770 kc 
and the frequency 1030 kc are listed as Class I-A clear channel 
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It cannot, therefore, be successfully argued that the 
Commission was acting arbitrarily in determining in 
1949 and 1950, at a time when the NARBA negotiations 
were actually in progress, 10 that no good cause had been 
shown by the appellant for disturbing the status quo 
in the light of the admittedly unsatisfactory nature of 
KOB ? s regular license assignment and the fact that 
any “permanent” determination with respect to 
KOB’s status which could have been made at that time, 
was subject to immediate upset as a result of a decision 
on the Clear Channel proceeding. There is no disposi¬ 
tion on the part of the Commission to argue that the 
present situation is anything but an unfortunate one. 
The Commission could not know in 1941 that the tem¬ 
porary expedient was to last nine years. But the prob¬ 
lem presented to the Commission in 1949 and 1950, and 
presented as well by this appeal, is not what should 
have taken place in 1941 in the light of hindsight avail¬ 
able in 1949 or 1950, but rather the most equitable solu¬ 
tion to a difficult problem under existing circumstances. 
And the conclusion of the Commission, that the most 
equitable solution was to provide for further exten¬ 
sions of the SSA pending a final solution of the relevant 
policy issues, which are involved in the Clear Channel 
Hearings, was entirely reasonable. 

frequencies assigned to the United States. The fears previously 
expressed by the appellant in its pleadings with the Commission 
(R. 2154, 2222) that the continued existence of the KOB SSA and 
its operation on 770 kc might injure appellant’s position in the 
NARBA negotiations have proved to be unfounded. As a matter 
of fact, of the three Class I-A channels, presently assigned to sta¬ 
tions in New York City, only 770 kc, the one assigned to the 
appellant, would remain free from the necessity of sharing the 
nighttime hours with foreign stations. See, Annex 2, Appendix 
A, Table I, North American Regional Broadcasting Agreement, 
Washington, 1950. 

18 See footnote 15, supra. 
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CONCLUSION 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the appeals should be dismissed. 

Federal Communications Commission 

Benedict P. Cottone, 

General Counsel 

Max Goldman, 

Assistant General Counsel 

Richard A. Solomon, 

Counsel 

Mart Jane Morris, 

Counsel 

* U. S. Government Printing Office 1950 J919490/381 




